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RIGHTS AND REMEDIES OF THE SECURED PARTY AFTER AN
UNAUTHORIZED TRANSFER OF COLLATERAL: A PROPOSAL
FOR BALANCING COMPETING CLAIMS IN REPOSSESSION,
RESALE, PROCEEDS, AND CONVERSION CASES
STEVEN WECHSLER*

"Money makes the world go 'round, the world go 'round, the
world go 'round ... ." from Cabaret, lyrics by Fred Ebb.
INTRODUCTION

While money may indeed "make the world go 'round" in a
Broadway musical, in the real world of business and commerce it
would probably be more accurate to sing "credit makes the world
go 'round." The importance of the availability of credit to modern
commerce cannot be overestimated. "The remarkably broad distribution of goods and services in this country has been made possible largely through a plentiful supply of secured credit made available by financial institutions."1 As credit is crucial to a healthy,
growing economy, so security is crucial to the availability of credit.
Without security, the position of the creditor is extremely weak.2 A
debtor's failure to pay requires resort to expensive and time-consuming legal proceedings which may lead to an unsatisfied judgment or the bankruptcy of the debtor. The secured creditor, on the
other hand, has the ability to reach specific property, and thus
avoid litigation and survive bankruptcy proceedings in most instances. Nonpossessory security, a fairly modern legal development, has dramatically increased the significance of security to
credit. "Until early in the nineteenth century the only security devices which were known in our legal system were the mortgage of
real property and the pledge of chattels. Security interests in per*Associate Professor of Law, Syracuse University College of Law. Member, Colorado
Bar. J.D., University of Michigan, 1975. The author wishes to thank Barbara Kittay and
Donald J. Treasure, students at the College of Law, for their valuable research assistance.
1.
2.

R. JORDAN & W. WARREN, COMMERCIAL LAW 1 (1983).
See generally Note, Securing the Antecedent Debt of the FailingRetail Merchant

Under the Uniform Commercial Code, 77 YALE L.J. 1546 (1968).
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sonal property which remained in the borrower's possession during
the loan period were unknown." 3 Nonpossessory security allowed a
tremendous expansion of secured credit because it made a vast
stock of personal property available as collateral which could then
remain in the borrower's possession for use in either his business
or home.4
While the increase in the available pool of collateral from nonpossessory security is a tremendous boon to both borrower and
lender, it creates a new problem for the creditor. With the ancient
security device of the pledge, the creditor was in possession of the
collateral and thus could protect it from any outside interference.5
However, with the collateral now in the hands of the debtor, a dilemma arises: although he might not have the right to do so, a
debtor in possession of collateral has the power to transfer or dispose of it (voluntarily or involuntarily) to third parties.6 Usually in
such circumstances, the secured party will have priority over the
third party as to the collateral. That priority is meaningful, however, only if the secured party has an effective remedy available to
him. Thus, because credit depends so heavily on nonpossessory security, it is important that the secured party's remedial rights
against third parties not be unduly abridged merely because of an
unauthorized transfer of collateral. At the same time, the secured
party should not receive a bonus by way of remedy because of a
fortuitous transfer. What is needed in this area is a well-balanced
remedial scheme which protects the secured party's important interest, but which does not unfairly disadvantage others who deal
with the collateral. The case law dealing with these problems often
has failed to provide the balance which is needed. 7
In Section I, this Article reviews the secured party's rights
3. G. GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY 24 (1965).
4. See id. at 25.
5. Under the Uniform Commercial Code, possession of the collateral by the secured
party may be both an element of attachment, U.C.C. § 9-203(1)(a), and a method of perfec-.
tion, U.C.C. § 9-305. When collateral is in the possession of the secured party he must use
"reasonable care in the custody and preservation" of it, U.C.C. § 9-207(1) and may "use or
operate the collateral for the purpose of preserving it or its value. . . ." U.C.C. § 9-207(4).
6. Although a well-drafted security agreement will restrict the debtor's right to transfer
or dispose of collateral, see, e.g., 5A F. HART & W. WILLMR, FORMS AND PROCEDURES UNDER
THE UNIFORM COMMERCIAL CODE, Form 9-1, § HI(B)(2)(a) (1983), the debtor at any time
may violate the agreement out of the presence of the secured party. See id. at 92.25 to
92.26 [hereinafter cited as HART & WILLIER].
7. See infra notes 31-273 and accompanying text.
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against his own debtor and briefly catalogs the types of third parties who may possess or interfere with the collateral, but who have
a lower priority than the secured party in question. Next, this Article explores in detail the secured party's rights against third parties at different stages of their dealings with the collateral. At each
stage the case law is examined and criticized and proposals for reform are made. Section II reviews the secured party's right to repossess the collateral from third parties and suggests a modest reform. Section III evaluates the troublesome case law concerning
the secured party's rights against a lien creditor or junior secured
party who is about to dispose of the collateral. A detailed proposal
for statutory reform is presented here in an effort to reconcile this
problem. The case law concerning the secured party's right to proceeds after a disposition of collateral by a third party is analyzed
in Section IV. Finally, in Section V, this Article examines the
availability of the alternative remedy of conversion and suggests
the substitution of a more limited statutory remedy.
I.

SECURED PARTY's RIGHTS AGAINST THE DEBTOR AND THE

WORLD: DEFINING AND LIMITING THE PROBLEM

Article 9 of the Uniform Commercial Code5 (U.C.C.) provides
for the creation of a security interest in personal property. Once
created,9 the security interest is enforceable between the immediate parties upon the terms of the security agreement and others
provided by the U.C.C. The secured party's security interest attaches to after-acquired property 0 if provided for in the security
agreement, and also attaches automatically to any identifiable proceeds of his original collateral." Against his own debtor, the secured party has a personal claim for the debt, based upon the
debtor's promise to repay. Upon default,' the secured party may
reduce his claim against the debtor to judgment,1 3 or may repos8. Unless otherwise noted, any reference to the "Uniform Commercial Code" or the
"Code" refers to the 1978 Official Text with comments [hereinafter cited as U.C.C.].
9. A security interest is created by the process of attachment, defined in U.C.C. § 9-203.
Once the conditions of § 9-203 are met, the security interest is enforceable between the
secured party and the debtor.

10. U.C.C. § 9-204(1).
11. U.C.C. §§ 9-203(3), 9-306(2).
12. "Default" is not defined in the Code. It is left to the parties to define in the security
agreement. U.C.C. 9-501(1).
13. U.C.C. § 9-501(1).
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sess the collateral.1 ' After repossession, the secured party either
may sell the collateral" or retain it in satisfaction of the
indebtedness.16
In addition to this host of rights against his own debtor, the
secured party's security interest is also good against the world unless the U.C.C. otherwise provides.17 In general, the secured party
will prevail over third parties who claim an interest in the collateral as buyers, unsecured creditors, or secured parties who have a
later perfected security interest in the same collateral. While there
are some exceptions to this general rule,18 this Article is concerned
14. U.C.C. § 9-503. Self-help repossession is allowed if it may be accomplished without
a breach of the peace. Id. Otherwise, the secured party must proceed by judicial action, for
example, by replevin. Id.
15. The secured party must dispose of the collateral in a "commercially reasonable"
manner by private or public sale. U.C.C. § 9-504(1). After sale, the proc eeds of the disposition are applied in the following order of priority.
(a) to "reasonable expenses of retaking" including, if provided for in the security
agreement, "reasonable attorneys' fees and legal expenses";
(b) satisfaction of the indebtedness;
(c) satisfaction of indebtedness secured by any subordinate security interest if
written notice of demand has been received.
U.C.C. § 9-504(1).
After the sale, the secured party is still entitled to recover any deficiency from the debtor
and is liable to the debtor for any surplus. U.C.C. § 9-504(2).
16. Under U.C.C. § 9-505, the secured party must serve notice on the debtor, and on
any other secured party from whom he has received written notice of an interest in the
collateral, before he may retain the collateral. U.C.C. § 9-505(2). He cannot, however, retain
the collateral if he receives objection in writing, or if the security interest is in consumer
goods for which the debtor has already paid sixty percent of the cash price on the loan.
U.C.C. § 9-505(1), (2). In either of those two sets of circumstances, the secured party must
dispose of the collateral under § 9-504. Id.; see supra note 15.
17. See U.C.C. § 9-201.
18. There are several situations in which the secured party's interest is subordinate
under the Code. Under § 9-301(1)(b) a secured party who has not perfected his interest will
lose to a lien creditor. A "lien creditor" is a creditor who sues on his debt, wins, and looks to
particular items of the debtor's property to enforce his judgment by attachment or levy. § 9301(3). See Ward, Ordering the Judicial Process Lien and the Security Interest Under
Article Nine: Meshing Two Different Worlds PartI-Secured Partiesand Post-Judgment
Process Creditors,31 ME. L. Rav. 223 (1980).
Even the perfected secured party loses to two categories of claimants:
(1) A buyer in ordinary course of business ...takes free of a security interest created by
his seller even though the security interest is perfected and even though the buyer knows of
its existence.
(2) In the case of consumer goods, a buyer takes free of a security interest even though
perfected if he buys without knowledge of the security interest, for value and for his own
personal, family or household purposes unless prior to the purchase the secured party has
filed a financing statement covering such goods.
U.C.C. § 9-307. For a thorough review of U.C.C. § 9-307, see Skilton, Buyer in Ordinary
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only with those situations in which the secured party's rights are
clearly superior to those of the third party and it is the nature or
extent of that superior secured party's remedies that are in
question.
Assuming that the secured party's rights are superior to those
of the adverse claimant, what does it mean to say that "a security
agreement is effective according to its terms between the parties,
against purchasers of the collateral and against creditors"?1 A few
principles are readily apparent. First, no one other than the original debtor is liable to the secured party for the debt or any deficiency thereon.20 The other parties who may deal with the collateral have no privity with the secured party and no direct
responsibility to him. No one but the debtor has promised to repay
the debt. The secured party's rights against adverse claimants are
tied directly to his rights in the collateral.
A second general principle is that the secured party's security
interest in the collateral continues "notwithstanding [its] sale, exchange or other disposition." 1 Accordingly, the secured party ordinarily has the right, after default, to recover his collateral from any
party who has possession of it. Any method of repossession available against the debtor is available against the subsequent party.22
The interesting questions arise in those cases in which the secured party seeks relief other than through repossession from a
buyer of the collateral or a creditor of the debtor who somehow has
interfered with the collateral. One of the principal concerns of the
U.C.C. draftsmen was defining "the limits of the secured party's
protection against purchasers from and creditors of the debtor." 3
Toward that end, the Code clearly orders priorities among differCourse of Business Under Article 9 of the Uniform Commercial Code (And Related Matters), 1974 Wis. L. REv. 1. Finally, a secured party's interest may be subordinate to the
interest of a more senior secured party-one who filed or perfected his interest earlier. See
U.C.C. § 9-312(5).
19. U.C.C. § 9-201.
20. See U.C.C. § 9-112.
21. U.C.C. § 9-306(2).
22. The form of action required, where self-help is impossible, varies among the jurisdictions and the procedure used may vary according to the nature of the adverse claimant,
but the same principle has been uniformly upheld: after default, the perfected secured party
can get his collateral back from one who has it if that party is not specifically protected by
the Code. See infra notes 36-41 and accompanying text.
23. U.C.C. § 9-101 comment 14.
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ent claimants to collateral, 24 but largely ignores the secured party's
remedial rights vis-h-vis third parties when something other than
repossession is desired. This absence of clear and consistent statutory rules has generated a confusing and harmful body of case law,
as will be shown in Sections II and III of this Article. Before these
cases can be criticized, however, the secured party's adverse claimants must be identified.
The adverse claimant may be a "junior secured party" (that is,
another secured party whose priority is inferior to that of our secured party),25 or he may be a "lien creditor" (that is, a general
creditor of the debtor who has reduced his claim to judgment and
levied execution on some of the debtor's property). 28 The junior
secured party or lien creditor likely will sell the collateral pursuant
to the relevant statute. The adverse claimant, therefore, might
also be a buyer from one of these parties at the sale.28 Alternatively, the debtor himself may sell the collateral. In such cases the
adverse parties include the buyer from the debtor and perhaps the
auctioneer or commission agent employed by the debtor to assist
in the sale of the collateral. 29 Finally, any of the buyers described
so far may resell to other buyers, and the secured party may pursue these remote buyers ad infinitum.30
None of these parties is personally liable to the secured party
for the debt. In almost all cases, the secured party can repossess
the collateral, even from distant third parties. A series of questions
remain, however, concerning the nature and extent of the secured
party's other rights against these parties. These questions involve
the right of the secured party to proceed against a lien creditor or
junior secured party both before and after a sale; the appropriateness of various postsale remedies, such as repossession, recovery of
proceeds and conversion; and the identity of the correct defen24. U.C.C. § 9-201. See, e.g., U.C.C. § 9-301 ("Persons Who Take Priority Over Unperfected Security Interests; Rights of 'Lien Creditor' "); U.C.C. § 9-312 ("Priorities Among
Conflicting Security Interests in the Same Collateral").
25. U.C.C. § 9-312. See supra note 18.
26. U.C.C. § 9-301(3). See supra note 18.
27. U.C.C. § 9-504(3) provides for disposition of the collateral by a secured party. Sales
by a lien creditor are governed by other state law. In New York, for example, the relevant
statute provides for public notice and sale by auction by the sheriff. N.Y. Civ. PnAc. LAW §
5233 (McKinney 1982).
28. The adverse claimant might also be a buyer from such buyer.
29. See infra notes 204-05, 254-59 and accompanying text.
30. See Smith v. Guzman, 16 U.C.C. REP. SERV. 852 (N.Y. Sup. Ct. 1975).
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dants, who may include remote buyers and auctioneers of the collateral. In the following sections of this Article, these questions are
addressed, with attention given to existing case law and to a series
of proposals for balancing the competing interests presented.
II.

THE SECURED PARTY's RIGHT TO REPOSSESS THE COLLATERAL
FROM DISTANT THIRD PARTIES

A. Right to Repossess
Section 9-503 of the U.C.C. provides that "[u]nless otherwise
agreed a secured party has on default the right to take possession
of the collateral." 31 Neither the statute nor the official comment in
any way limits this right in cases where someone other than the
debtor is in possession of the collateral.32 Of course, under this section the debtor must be in default for the right to accrue. The
Code defers to the security agreement to define default, 3 and any
well-drafted security agreement will undoubtedly include levies by
other creditors or unauthorized sales of collateral as events constituting default.'
The right of the secured party to regain his collateral from
whomever has it is well established. 5 In First Valley Bank v. Minninger,36 for example, the debtor traded in a car in which the
plaintiff-secured party held a security interest. The car dealer resold the vehicle to defendant Minninger. 7 The court held that the
31. U.C.C. § 9-503.
32. This was not always true before the enactment of the Code. For example, under a
narrow judicial reading of the Pennsylvania Chattel Mortgage Act, 21 P.S. §§ 940.1, 940.5,
940.6 (1945), a buyer at a sheriff's sale took free of any security interest. Seaboard Consumer Discount Co. v. Landau's, Inc., 167 Pa. Super. 180, 74 A.2d 737 (1950). See also
United States v. Newton Lake Estates, Inc., 489 F. Supp. 432, 433 (M.D. Pa. 1979) (indicating that the U.C.C. has modified the earlier common law rule).
33. See supra note 12.
34. See supra note 6.
35. It has been argued that
the unauthorized disposition of collateral by a debtor may have the curious effect of putting the secured party in a stronger position than he was initially by
allowing him to follow the collateral into the hands of its new owner and, additionally, to claim the proceeds of the disposition in the hands of the debtor.
See Hawkland, The ProposedAmendments to Article 9 of the U.C.C. PartII: Proceeds,77
COM. L.J. 12, 14 (1972).
36. 32 U.C.C. REP. SERv. 594 (Pa. C.P. 1981).
37. The court determined that this buyer was not protected by U.C.C. § 9-307. The

BUFFALO LAW REVIEW

[Vol. 32

secured party was entitled to possession of the car.3 8 Similarly, in
PaccarFinancial Corp. v. Hartnett Transfer, Inc.,39 the secured
party successfully repossessed a truck despite the sale of the collateral by the debtor. 40 These cases are typical of a great many decisions allowing the secured party to repossess the collateral even
from distant third parties upon the debtor's default.4'
court held that under U.C.C. § 9-307(1) Minninger, although a "buyer in the ordinary course
of business," could only take free of a security interest which was created by his seller. Id. at
597. Minninger was not protected by U.C.C. § 9-307(2) either. To be protected by this "consumer goods" provision, the merchandise had to be "consumer goods as to both buyer and
seller." Id. at 597 (emphasis original). See supra note 18.
38. Id. at 599.
39. 51 N.C. App. 1, 275 S.E.2d 243 (1981).
40. The court explicitly quoted U.C.C. § 9-503: "Unless otherwise agreed a secured
party has on default the right to take possession of the collateral." Id. at 7, 275 S.E.2d at
247. These actions may be described as repossessions or as replevins, depending upon the
state statutory scheme. In any event, the secured party regains the collateral. In fact, he
may do so by self-help, but that occurrence is not often documented by the cases, since if
successful, no record of the event remains. Some of the replevin cases may reflect instances
where the secured party tried self-help and then abandoned the attempt. See, e.g., Production Credit Assoc. of Madison v. Nowatzski, 90 Wis. 2d 344, 280 N.W.2d 118 (1979), where
the court held that the debtor's resistance to self-help repossession was the equivalent of
conversion.
41. See, e.g., United States v. Lindsey, 455 F. Supp. 449 (N.D. Tex. 1978); Midland
Guardian Co. v. Hagin, 370 So. 2d 25 (Fla. Dist. Ct. App. 1979); First Nat'l Commerce &
Fin. Co. v. Indiana Nat'l Bank, 360 So. 2d 791 (Fla. Dist. Ct. App. 1978); Commercial Credit
Equip. Corp. v. Bates, 154 Ga. App. 71, 267 S.E.2d 469 (1980); Cooper v. Citizens Bank, 129
Ga. App. 261, 199 S.E.2d 369 (1973); Powell v. Whirpool Employees Fed. Credit Union, 42
Mich. App. 228, 201 N.W.2d 683 (1972); Memphis Bank & Trust Co. v. PatQ, 362 So. 2d
1245 (Miss. 1978); Sturdevant v. First Security Bank, 606 P.2d 525 (Mont. 1980); Exchange
Bank of Osceola v. Jarrett, 180 Mont. 33, 588 P.2d 1006 (1979); Garden City Prod. Credit
Ass'n v. Lannan, 186 Neb. 668, 186 N.W.2d 99 (1971); Platte Valley Bank v. Kracl, 185 Neb.
168, 174 N.W.2d 724 (1970); National Shawmut Bank v. Jones, 108 N.H. 386, 236 A.2d 484
(1967); State v. Jones, 181 N.J. Super. 549, 438 A.2d 581 (1981); State v. One 1976 Pontiac
Firebird, 168 N.J. Super. 168, 402 A.2d 254 (1979); Churchill Motors, Inc. v. A.C. Lohman,
Inc., 16 A.D.2d 560, 229 N.Y.S.2d 570 (1962); Ford Motor Credit Co. v. Shapiro, 26 U.C.C.
REP. SFRv. 1317 (N.Y. Sup. Ct. 1979); G.M.A.C. v. Stotsky, 60 Misc. 2d 451, 303 N.Y.S.2d
463 (1969); Paccar Fin. Corp. v. Harnett Transfer, Inc., 51 N.C. App. 1, 275 S.E.2d 243
(1981); Casterline v. G.M.A.C., 195 Pa. Super. 344, 171 A.2d 813 (1961); First Valley Bank v.
Minninger, 32 U.C.C. REP.SERv. 594 (Pa. C.P. 1981); West Pa. Prod. Credit Ass'n v. Sustrick, 8 U.C.C. REP.SEav. 567 (Pa. C.P. 1970); Beneficial Fin. Co. v. Colonial Trad. Co., 43
Pa. D. & C.2d 131 (1967); O.M. Scott Credit Corp. v. Apex Inc., 97 R.I. 442, 198 A.2d 673
(1964); Montgomery v. Fuquay-Mouser, Inc., 567 S.W.2d 268 (Tex. Civ. App. 1978); City
Nat'l Bank & Trust Co. v. Pyle, 25 Wash. App. 583, 609 P.2d 966 (1980).
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B. Buyer's Right to Resist Repossession
One instance where a secured party attempted to retrieve collateral from a distant third party occurred in National Shawmut
Bank of Boston v. Jones.42 In that case, the secured party sought
to replevy the collateral from a remote purchaser but instead was
awarded money damages equivalent to the balance due from the
debtor. As will be discussed in more detail below, 43 this result is

probably unjustified. A related issue arises when the buyer, for reasons of his own, wishes to retain the collateral and is willing to pay
the secured party for the privilege of doing so. It is not surprising
that few such instances are found in the reported cases. For one
thing, the buyer would have to have an extremely compelling reason to want to keep the collateral, since he will be required to pay
for it twice. 4" Secondly, the secured party would ordinarily be
pleased to receive cash and avoid the difficulties of repossession
and sale. 45 Thus, the secured party is unlikely to contest an offer of

cash.
Despite the paucity of litigation on these points, two questions
may be raised. The first inquiry involves whether the buyer of the
collateral should have the unequivocal option of retaining it and
paying cash to the secured party even when the latter prefers repossession. The second question concerns the amount of money
the buyer must pay to exercise the privilege of retaining the
collateral.
In only a few cases 4e have the courts unambiguously given the
buyer of collateral an option to retain it against the secured party's
demand for repossession. 7 In those cases, the adverse claimant was
not the typical buyer; rather, it was the state or an agency thereof
42. 108 N.H. 586, 236 A.2d 484 (1967).
43. See infra notes 233-53 and accompanying text.
44. The buyer of course will have paid something for the collateral when he first purchased it, either from the debtor or from a prior buyer who bought from the debtor. Since
the buyer takes subject to the interest of the secured party, U.C.C. § 9-301(1)(c), and is
subject to repossession, see supra note 41, he must perforce pay again if the collateral is not
to be returned to the secured party.
45. See U.C.C. § 9-504.
46. State v. Jones, 181 N.J. Super. 549, 438 A.2d 581 (1981); State v. One 1976 Pontiac
Firebird, 168 N.J. Super. 168, 402 A.2d 254 (1979); Ford Motor Credit Co. v. Shapiro, 26
U.C.C. REP. SERV. 1317 (N.Y. Sup. Ct. 1979).
47. The conversion cases discussed in Section 1H are distinguishable. In those cases the
buyer retained the collateral and paid the secured party money damages; the choice to do
so, however, lay with the secured party, not the buyer.

BUFFALO LAW REVIEW

[Vol. 32

claiming an interest in the debtor's vehicle because of its involvement in criminal activity. In both State v. Jones48 and State v.
One 1976 PontiacFirebird,49 for example, the State of New Jersey
had seized a debtor's vehicle after it was used to transport narcotics. Under the New Jersey statute,50 each secured party,
uninvolved in the criminal activity, had a superior right to the car
and was entitled to repossession. The court held in both cases that
the state could choose to retain the car if it was willing to pay the
balance of the debt due to the secured party.5 1 Similarly, in Ford
Motor Credit Co. v. Shapiro,52 the parking violation bureau was
given the opportunity to pay the debt to the secured party and
retain the car.53 A related problem arose in Sturdevant v. First
Security Bank.5 There, the buyer acquired an airplane which was
used as collateral for a debt on another airplane. The Montana Supreme Court held that in order to redeem, the buyer would have to
pay the entire amount of the debt in order to keep the collateral. 55
These cases reflect a shallow judicial view of the problem.
While it may be appropriate for the buyer of collateral to elect to
retain it against the secured party's repossession action, he should
not be required to pay the entire debt balance where that amount
is more than the fair market value of the item of collateral he
holds.56 If the secured party is allowed to repossess over the objec48. 181 N.J. Super. 549, 438 A.2d 581 (1981).
49. 168 N.J. Super. 168, 402 A.2d 254 (1979).
50. Controlled Dangerous Substances Control Law, N.J. STAT. ANN. § 24:21-1 to 24:2153 (West 1940 & Supp. 1982).
51. In State v. One 1976 Pontiac Firebird, 168 N.J. Super. 168, 402 A.2d 254 (1979), the
state's right to retain the car as evidence temporarily would have been superior to the secured party's right to repossess.
52. 26 U.C.C. REP. SERv. 1317 (N.Y. Sup. Ct. 1979).
53. Id. Compare United States v. One 1976 Plymouth Fury Automobile, 476 F.2d 960
(5th Cir. 1973), cert. denied, 423 U.S. 838 (1975) (security interest cut off by mandate of
federal statute).
54. 606 P.2d 525 (Mont. 1980).
55. The court quoted U.C.C. § 9-506 requiring the tender of "fulfillment of all obligations secured by the collateral" in order for the debtor of any other secured party to redeem.
Id. at 529.
56. It is a familiar rule that a real estate mortgage is an "entire thing" and that a
"mortgagee cannot be required to divide either his debt or his security." Springer Corp. v.
Kirkeby-Natus, 80 N.M. 206, 209, 453 P.2d 376, 379 (1969). It is questionable whether this
real estate rule should be adopted analogously in personal property security transactions. In
most cases, individual items of personal property have their full value standing alone, while
real estate given to secure a debt may have its true value only as a cohesive whole. Moreover, marshaling of assets is commonly required in real estate cases. See id. at 209-10, 453
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tions of the buyer, he will either sell the asset and apply the proceeds to his debt,57 or he may propose strict foreclosure. 58 In any
case, the most the secured party is ever entitled to is the satisfaction of the debt.59 If a sale by him produces more, it goes to the
benefit of other secured creditors and the debtor;6 0 if it produces
less, then that is all the secured party is entitled to from that asset. 1 Thus, the extent of the secured party's rights in the asset is
the lesser of the debt or the asset's fair market value at the time of
sale by the secured party. 2 If the buyer desires to retain the collateral and is willing to compensate the secured party, no particular
interest ordinarily is served by making him return the collateral to
the secured party. The buyer should be accorded the right, therefore, to keep the collateral by paying the amount that would be
realized from a sale by the secured party, rather than by paying
the debt balance.6 Of course, where that market value amount is
more than the debt, that larger amount should be the required
payment. Although the lesser debt amount will satisfy the secured
party's rights, only payment of the greater amount protects the
debtor and other secured creditors."
P.2d at 379-80. Marshaling of assets is not required under the Code, and in fact may not be
available in an Article 9 case. See Platte Valley Bank v. Kracl, 185 Neb. 168, 174 N.W.2d
724 (1970) (marshaling not required where it would defeat a statutory right to possession).
But see U.C.C. § 9-311 comment 3; Cameron Sales, Inc. v. Klemish, 93 Idaho 451, 463 P.2d
287 (1970) (court of equity may compel senior lienor to first resort to other property in
satisfaction); Humble Oil & Refining Co. v. Pathological & Diagnostic Labs, Inc., 11 U.C.C.
REP. SERV. 386 (N.Y. Civ. Ct. 1972) (court could marshal assets and establish order of sale
to prevent destruction of debtor's business); Community Bank v. Jones, 278 Or. 647, 566
P.2d 470 (1977); see also Labovitz, Marshaling Under the U.C.C.: The State of the Doctrine, 99 BANKING L.J. 440 (1982).
57. Any surplus goes first to junior secured parties who have given notice of their claim,
and second to the debtor. U.C.C. § 9.504(1), (2).
58. U.C.C. § 9-505. This procedure likely will be objected to, however, in any case in
which the asset might produce a surplus.
59. U.C.C. § 9-504.
60. Id.
61. Of course, the secured party is still a creditor, albeit an unsecured one, for the balance of the debt.
62. See infra text accompanying notes 237-39.
63. U.C.C. § 9-506 requires a debtor to pay the full debt amount to redeem collateral.
This makes sense for a debtor who is liable on the debt, but it is not an appropriate standard for a buyer, whose interest is limited to the collateral.
64. The determination of the appropriate amount could be left to the factfinder and
should not present a particularly difficult problem. As discussed below, see infra notes 23738 and accompanying text, the market value at a secured party's foreclosure sale is likely to
be less than the "fair market value" of the collateral in the open market. While this higher
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The above analysis suggests that the three automobile seizure
cases e5 were correct in allowing their "buyers" to choose to pay for
and retain the collateral, but that they may have unduly favored
the secured parties by requiring debt payment as a prerequisite to
that right. If the market value"6 was less, then that is all the buyer
should have been required to pay; if it was more, then to protect
the interests of other secured parties and the debtor, the buyer
67
should have been required to pay the higher amount.

The Sturdevant" case was also unfair. There, a buyer of one
item of collateral was required to pay an entire debt secured by
numerous items. In such a case, the buyer will undoubtedly decline
to pay the debt balance, and the secured party will then repossess
and sell the item and apply the sale proceeds to the debt. Since the
secured party (as well as other secured creditors and the debtor) is
only entitled to the sale proceeds,6 9 no particular interest is served
by making it economically impossible for the buyer to keep the
collateral. The buyer bought the item because he wanted it; the
secured party's real interest is in its value. Thus, payment of that
value ordinarily should satisfy the secured party's interest and allow the buyer to retain the asset, even where it is only one of sev70
eral items securing a much larger debt.

One exception to the above principle may arise when the item
in question has greater value as part of a larger collection of assets
under the control of the secured party.71 In such a case, the se-

cured party probably should be able to repossess the asset, so as to
preserve this maximum value.
amount is the appropriate damage measure for the buyer who wishes to keep the goods after
a repossession demand, it would be unduly harsh on a conversion defendant who is willing
and able to return the collateral. See infra text accompanying notes 233-46.
65. See supra note 46.
66. In other words, the amount which would be realized at a sale by the secured party
pursuant to U.C.C. § 9-504.
67. Of course, in a forfeiture case, the debtor car owner already has lost his interest in
the vehicle.
68. 606 P.2d 525 (Mont. 1980).
69. See U.C.C. § 9-504(1).
70. Under U.C.C. § 9-406, the debtor has no right to a partial release. Again, however,
the debtor is liable on the debt, and the Code's treatment of subsequent buyers need not be
as harsh. See supra note 63.
71. For example, a completely equipped machine tool shop may have greater resale
value than the sum of its parts.
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C. A Proposal Regarding Buyers of Collateral
Although the situation in which a buyer of collateral wishes to
retain the collateral and is willing to pay for it a second time is
highly unusual, it may occur from time to time. In most cases the
buyer should prevail. A fairly simple statutory amendment would
give buyers of collateral this basic right, establish the required
amount to be paid, and allow the secured party to repossess when
a genuine reason for doing so exists. This might be accomplished
by adding a new subsection to U.C.C. section 9-307 as follows:
9-307(4)
(a) Except as provided in paragraph (b), a buyer of collateral who takes
it subject to a security interest may avoid its repossession by paying to the
secured party the amount which the secured party would realize if a contemporaneous sale of that item was made pursuant to section 9-504(3). The secured party receiving such payment shall apply it as if it were the proceeds of
a disposition of the collateral, as provided in section 9-504(1).
(b) In any case in which the secured party can demonstrate that return
of the collateral would be more advantageous to him than the payment pro-

vided by (a) above, the court may order its return.

Such a subsection might serve to reduce a buyer's anxiety arising
from the risk of having a newly purchased asset repossessed. It
would provide an equitable remedy which would allow the buyer to
resist unreasonable demands by the secured party, and at the same
time would protect the secured party's rights. As discussed in the
following section, those rights may be frustrated if the secured
party does not have an expedient remedy when a junior creditor
seizes the collateral and proceeds to sell it.

III.

PRESALE RIGHTS OF THE SECURED PARTY AGAINST A LIEN
CREDITOR OR JUNIOR SECURED PARTY

After the creation and perfection of a security interest by a
secured party, other inferior interests in the collateral may arise.
These include the interests of a lien creditor72 or of a junior se72. A "lien creditor" is one
who has acquired a lien on the property involved by attachment, levy or the like
and includes an assignee for benefit of creditors from the time of assignment,
and a trustee in bankruptcy from the date of the filing of the petition or a receiver in equity from the time of appointment.
U.C.C. § 9-301(3).
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cured party.7 3 Either of these inferior parties may seek to enforce
his interest by selling the collateral and satisfying the interest out
of the proceeds of the sale. The Code does not require the lien
creditor to give actual notice of its levy and intended sale to a secured party, nor is such notice ordinarily required by other state
law. 4 A secured party disposing of collateral must give notice only
to other secured parties who have sent written notice of a claim of
interest in the collateral.7 5
Despite the lack of a requirement of formal notice to the senior secured party, the levy or repossession and intended sale may
well come to his attention. The U.C.C. makes it unclear whether
the senior secured party can then repossess the property, halt the
sale, and thus insulate the collateral from these adverse claimants.
If he cannot, his only alternatives would be to sit by idly as his
collateral is sold and hope for the best, or to look to the sale proceeds or to the collateral in the hands of the buyer after sale. The
Code is ambiguous in this regard because it sets forth two competing principles regarding the collateral. On the one hand, it states
that the security agreement and the security interest generally are
effective against all parties, including buyers and creditors.7 6 Moreover, the senior secured party is granted a higher priority in the
collateral than the lien creditor,7 the junior secured party, 78 or the
buyer at the sale. On the other hand, the Code clearly indicates
73. Priority among security interests is determined according to the date of filing or of
perfection: the first party to file or perfect has priority. U.C.C. § 9-312(5)(a). Among unperfected security interests, the first to attach has priority. U.C.C. § 9-312(5)(b).
74. Typically, public notice must be given either by posting or advertising. See, e.g.,

N.Y. Civ. PRAc. LAW § 5233(b) (McKinney 1982). Execution sales of real property, on the
other hand, typically require advance personal notice to holders of a record interest. See,
e.g., N.Y. Civ. PRAc. LAW § 5236(c) (McKinney 1982).
75. U.C.C. § 9-504(3). Under the 1962 version of the Code, such notice was required to

be given to any secured party who had fied or was known to have a security interest in the
collateral. The "Reasons for 1972 Change" explains that the change was made because the
record-searching burden on a senior secured party was thought to be too heavy in relation to
the likelihood of there being a junior secured party in need of protection. See U.C.C. app. II
(explaining 1972 amendments to § 9-504(3)). The 1972 change did not contemplate the re-

verse situation, that of a junior secured party being required to notify a senior secured
party.
76.

U.C.C. § 9-201.
77. U.C.C. § 9-301(1)(b).
78. U.C.C. § 9-312(5).
79. See U.C.C. § 9-504(4). A sale by a senior secured party discharges "any security
interest or lien subordinate thereto." Id. By negative implication, a sale by a junior secured
party does not discharge the senior interest. The buyer at a sheriff's execution sale receives
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that the debtor's equity interest in the collateral may be transferred voluntarily or involuntarily and that the debtor's other creditors can reach it. 0 These two U.C.C. sections, the one giving the
secured party superior rights in the collateral and the other allowing voluntary or involuntary transfers of the debtor's interest in
the collateral, necessarily conflict with one another.
In light of these conflicting policies, it is not surprising that
courts have been inconsistent in resolving the problems posed
when a senior secured party seeks to vacate the levy of a lien creditor or to repossess collateral from a junior secured party who has
himself repossessed from the debtor."1 The courts have taken two
extreme positions, both of which are clearly unjustified, and an intermediate or compromise position,"2 which although reasonable on
its face, is in reality less than satisfactory.
A.

Favoring the JuniorParty

One extreme position allows the junior party to sell the collateral, completely extinguishing any rights of the senior party to the
property. This was the position adopted by the Delaware Supreme
Court in MarylandNational Bank v. Porter-WayHarvesterManufacturing Co.58 In Porter-Way, a junior secured party had obtained a judgment and had the collateral sold by the sheriff. The
court held that this sale extinguished the senior secured party's
interest-that is, the buyer at the sale took the property free and
clear.8 4 This holding was based on pre-Code Delaware law that a
buyer at an execution sale took free and clear of all liens.85 This
no warranties and takes only the title his seller, the lien creditor, possessed. General Motors
Acceptance Corp. v. Maloney, 46 Misc. 2d 251, 259 N.Y.S.2d 211 (1965); General Motors
Acceptance Corp. v. Stotsky, 60 Misc. 2d 451, 303 N.Y.S.2d 463 (1969). See also U.C.C. § 9306(2): "[A] security interest continues in collateral not withstanding sale, exchange, collection or other disposition thereof. . .."
80. U.C.C. § 9-311. For a discussion of U.C.C. § 9-311, see Note, supra note 2, at 155358.
81. See infra notes 82-99 and accompanying text.
82. See Justice, Secured Partiesand Judgment Creditors-TheCourts and Section 9311 of the Uniform Commercial Code, 30 Bus. LAw. 433 (1975); see also Ward, supra note
18.
83. 300 A.2d 8 (Del. 1972).
84. Id. at 11.
85. The court interpreted this sale to be "appropriate process" under the language of
comment 2 to U.C.C. § 9-311. See supra note 8.Relying on pre-Code law, the court distinguished its holding from the positions of the Florida and Wisconsin courts, suggesting that
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extremely harsh treatment of the senior secured party completely
ignores the policies of sections 9-306(2) and 9-504(4)81 and is
clearly wrong. The Delaware court gave no persuasive justification

for this position; it only said that the senior secured party is entitled to first priority in the distribution of the sale proceeds.8 This
is hardly a substitute for the collateral itself.as
B. Favoring the Senior Secured Party
While some jurisdictions extinguish the senior secured party's
interest as in the above instance, others have taken the opposite
position, allowing the senior secured party to completely insulate
the collateral from the demands of other creditors.8 9 Under this
theory, the senior secured party is awarded possession of the collateral prior to a disposition by the junior party. Presumably, the
senior secured party will sell the collateral and make any surplus
available to the claims of junior parties. However, the senior secured party conceivably might decide not to sell at all. He might,

for example, attempt to keep the collateral in satisfaction of the
debtor's obligation. While the junior secured party has the right to
object and force a sale, a lien creditor has no such right.9 0
Another possibility is that the senior secured party might seek
to vacate the earlier levy with the intent that the goods remain in
the possession of the debtor. One reason for such conduct might be
a desire for the debtor's business to run smoothly and generate
in those jurisdictions the legislature had explicitly provided for the continuation of the security interest in this situation. 300 A.2d at 12. See Altec Lansing v. Friedman Sound, Inc.,
204 So. 2d 740 (Fla. Dist. Ct. App. 1967); First Nat'l Bank v. Sheriff of Milwaukee County,
34 Wis. 2d 535, 149 N.W.2d 548 (1967).
86. See supra note 79.
87. 300 A.2d at 12.
88. See, Henderson, The JudicialCreditor Versus the Article Nine Secured Party, 17
IDAHO L. REv. 193, 195 (1981).
89. William Iselin & Co. v. Burgess & Leigh, Ltd., 52 Misc. 2d 821, 276 N.Y.S.2d 659
(1967); Harrison Music Co. v. Drake, 43 Pa. D. & C.2d 637 (1967); Ford Motor Co. v. City of
New York, 14 U.C.C. REP. SRV. 211 (N.Y. Sup. Ct. 1974).
90. U.C.C. § 9-505(2). Under this section, the junior secured party who has sent notice
of his claim can object in writing, and thereby force a sale. Absent written objection from
the debtor or a junior secured party, however, the senior secured party may retain the collateral. Id. A lien creditor who has levied execution on the asset and suffered repossession
would have no right to object to strict foreclosure and, indeed, would have no right to share
in the proceeds of a disposition of the collateral. Assuming there was a surplus, even the
debtor would take before an unsecured creditor. See U.C.C. § 9-504(2). See also Ward,
supra note 18, at 229.
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profits expected to pay the secured party's debt.91 There might
also be some personal relationship between the secured party and
the debtor, causing the secured party to delay foreclosure and
leave the collateral with the debtor.2
The courts will sometimes use the senior secured party's immediate right to possession upon default as a justification for cutting off the rights of the junior party. 3 Under this theory, nothing
could be transferred by a levy and execution (or a repossession)
because such levy (or repossession) could only transfer rights possessed by the debtor, and the debtor in default no longer has any
rights to transfer.9 4 The levy is therefore vacated. This rationale,
however, ignores the mandate of section 9-311, which specifies that
the debtor's interest is always transferable.9 5
These cases, which enable the senior secured party to insulate

the collateral completely, are unduly harsh to both the lien creditor and junior secured party. Allowing the senior secured party to
repossess the collateral and to entirely cut off junior claims un-

fairly entitles him to exempt the debtor's assets from judicial process9 6 and ignores the underlying policy of section 9-311.29
91. See, e.g., William Iselin & Co. v. Burgess & Leigh, Ltd., 52 Misc. 2d 821, 276
N.Y.S.2d 659 (1967). In Iselin, the secured party had rights in the debtor's inventory. Although the debtor was in default, the secured party chose not to foreclose so that the debtor
could sell off the inventory and pay the debt. The court held that the secured party was not
required to foreclose or risk losing his right to possession of the collateral. In addition, the
levy was vacated because even though the debtor technically was still in possession of the
collateral, he no longer had a contractual or statutory right to possession, so there could be
no transfer of such rights by levy. Id. at 824, 276 N.Y.S.2d at 662.
92. See, e.g., Humble Oil & Refining Co. v. Pathological & Diagnostic Labs, Inc., 11
U.C.C. RE. SERV. 386 (N.Y. Civ. Ct. 1972). In Humble Oil, the secured parties were the
parents of the debtor corporation's president. To allow their son to stay in business, the
parents did not foreclose. The court held for the lien creditor, saying that the security interest "does not bar a subsequent or unsecured creditor from enforcing his rights." Id. at 387.
93. U.C.C. § 9-503. See also William Iselin & Co. v. Burgess & Leigh, Ltd., 52 Misc. 2d
821, 823, 276 N.Y.S.2d 659, 662 (1967).
94. "To hold otherwise would allow a sheriff to acquire greater rights than the debtor
had in the collateral." Ford Motor Co. v. City of New York, 14 U.C.C. REP. SERV. 211, 212
(N.Y. Sup. Ct. 1974). Accord Harrison Music Co. v. Drake, 43 Pa. D. & C.2d 637 (1967)
(citing William Iselin & Co. v. Burgess & Leigh, Ltd., 52 Misc. 2d 821, 276 N.Y.S.2d 659
(1967)); Confidential Loan & Mortgage Co. v. Hardgrove, 259 Wis. 346, 48 N.W.2d 466
(1951).
95. U.C.C. § 9-311.
96. See Henderson, supra note 88, at 208.
97. See supra note 80 and accompanying text.
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Attempted Compromise

In a number of cases98 the courts have tried to accommodate
the competing policies of sections 9-306(2) and 9-311 and the competing interests of the senior secured party and junior claimants.

This attempt at accommodation was made by allowing the levy
and sale to go forward, while giving the senior secured party first
claim to the proceeds of the sale and the continuing right to follow
his collateral into the hands of purchasers at the sale.99 While the
courts in these cases have endeavored to balance the competing
policies and claims, the compromise achieved is not really satisfactory to the secured party.

First, it is well known that forced public sales, where the
buyer gets no assurance of good title,10 0 do not maximize recov-

ery. 101 The buyer is not likely to pay much for property he cannot
take free and clear. In addition, the secured party's right to pro-

ceeds from an execution sale is not an adequate substitute for his
right to the collateral.1 02 Controlling the time, place, and manner
of the sale is a valuable attribute of the secured party's senior posi-

tion. This compromise passes control of the sale into junior hands.
Second, as pointed out above,01 it is quite possible that the secured party will not know of the levy or repossession and the proposed sale. Accordingly, his claim to the proceeds of the sale will
come too late, after the proceeds are dissipated or commingled and
98. E.g., Altec Lansing v. Friedman Sound, Inc., 204 So. 2d 740 (Fla. Dist. Ct. App.
1967); Computer Sciences Corp. v. Sci-Tek, Inc., 367 A.2d 658 (Del. Super. Ct. 1976); Op. of
the Att'y Gen. of Okla., 3 U.C.C. REP. SEnv. 1004 (1966); Humble Oil & Refining Co. v.
Pathological & Diagnostic Labs, Inc., 11 U.C.C. REP. SERv. 386 (N.Y. Civ. Ct. 1972).
99. The chattel is still subject to sale by a lien creditor, but the sale does nothing to
change the rights of the secured party under the security agreement. Altec Lansing v. Friedman Sound, Inc., 204 So. 2d 740 (Fla. Dist. Ct. App. 1967). See also Computer Sciences
Corp. v. Sci-Tek, Inc., 367 A.2d 658 (Del. Super. Ct. 1976); Op. of the Att'y Gen. of Okla., 3
U.C.C. REP. SERV. 1004 (1966); Humble Oil & Refining Co. v. Pathological & Diagnostic
Labs, Inc., 11 U.C.C. REP. SERV. 386 (N.Y. Civ. Ct. 1972).
In a pre-Code case, a Florida trial court held that a secured party could not enjoin a lien
creditor sale unless he could demonstrate that his interest would be damaged or destroyed.
Wildwood Crate & Ice Co. v. Citizens' Bank of Inverness, 123 So. 699 (Fla. Sup. Ct. 1929).
The Wildwood case is illuminating in its willingness to let the secured party halt the sale if
he can show damage in advance. A better view would be to presume that the secured party
will be damaged. See infra notes 100-04 and accompanying text.
100. See supra notes 79, 99.
101. Henderson, supra note 88, at 195.
102. Id.
103. See supra notes 74-75 and accompanying text.
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therefore unavailable. 10 Finally, the presumption that the secured
party can be made whole because he can repossess the collateral
from the buyer at the sale is not always justified. Where there are
numerous buyers of multiple items, the secured party must proceed against a multiplicity of parties, thus necessitating increased
trouble and expense and a greater chance of loss.1 0 5 Further, the
buyers may convey to others, thereby multiplying the number of
parties and increasing the difficulty of locating the collateral at
al.106
Thus, neither the priority claim to proceeds nor the continuing right in the collateral are enough to protect the secured party.
Consequently, cases in which courts have attempted to strike a
balance between these competing interests are only marginally better than those in which courts have taken the extreme positions of
giving the secured party no rights or of allowing total asset insulation by the secured party.
D. A Better Resolution: Proposal for Reform
Two cases 07 suggest a possible model for a better solution. In
American Heritage Bank & Trust Co. v. 0. & E., Inc.,10 8 the secured party brought a replevin action against a lien creditor who
took over the debtor's business and, without informing the senior
secured party, began selling equipment. 0 9 The court allowed the
replevin action, but unlike the courts in William Iselin & Co. v.
Burgess & Leigh, Ltd. and similar cases,110 it did not stop there.
The secured party was granted possession of the collateral, but was
required to sell it and to apply the proceeds to the costs of the
sale, its own debt, and finally, the debt of the junior creditor.""
104. To the extent proceeds are available they must be "identifiable." U.C.C. § 9306(2). See notes 133-70 and accompanying text for a discussion of proceeds in the hands of

third parties.
105. See supra Henderson, note 88, at 199.
106. See, e.g., Smith v. Guzman, 16 U.C.C. REP. SERV. 852 (N.Y. Sup. Ct. Suffolk
County 1975) (collateral was resold three times after initial foreclosure sale).
107. American Heritage Bank & Trust Co. v. 0. & E., Inc., 40 Colo. App. 306, 576 P.2d
566 (1978); First Nat'l Commerce & Fin. Co. v. Indiana Nat'l Bank, 360 So. 2d 791 (Fla.
Dist. Ct. App. 1978).
108. 40 Colo. App. 306, 576 P.2d 566 (1978).
109. Id. at 309, 576 P.2d at 567.
110. See supra note 89 and accompanying text.
111. 40 Colo. App. at 308, 576 P.2d at 567.
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The interests of both parties were thus accommodated: the secured
party was able to proceed with the sale but without insulating the
assets from junior claims. Moreover, the buyers were assured of
good title,112 thus presumably enhancing the sale price.
In First National Commerce & Finance Co. v. Indiana National Bank,'" a mechanic's lien on the collateral took priority
over a security interest.1 1 4 Consequently, the mechanic's lien sale
buyer had priority over the secured party, but only to the extent of
the purchase price paid. 1 5 Despite this priority, the secured party
was entitled to reach its interest in the collateral by repossessing it
and selling it. The sale proceeds were ordered to be paid first to
reimburse the buyer at the mechanic's lien sale for the purchase
price; 1"6 the secured party was then entitled to retain the balance.
Again, the conflicting interests were balanced.
These two cases accommodate both parties' interests and
might serve as a model for other courts except for two disturbing
points. First, in both cases the secured party knew in advance that
someone else was about to sell or had sold the collateral. Presale or
speedy postsale action would have been impossible without that
knowledge. Second, the American Heritage resolution, though bold
and ingenious, lacks explicit statutory authority. What is lacking is
an assurance that timely notice be given to the secured party,
which would enable him to protect his interest by controlling a
mandatory sale. After the sale, the proceeds would be distributed
in order of priority, with a new priority being given as to a particular asset to a lien creditor who had levied on that asset.111
A statutory scheme is needed to accomplish the desired goals
of effectively balancing the interests of the secured party and the
other creditor. The following proposed model introduces such a
112.
113.
114.

See U.C.C. § 9-504(4).
360 So. 2d 791 (Fla. Dist. Ct. App. 1978).
Under the Code:

When a person in the ordinary course of his business furnishes services or
materials with respect to goods subject to a security interest, a lien upon goods
in the possession of such person given by statute or rule of law for such materials or services takes priority over a perfected security interest unless the lien is
statutory and the statute expressly provides otherwise.
U.C.C. § 9-310.
115. 360 So. 2d at 795.

116. Id. at 796-97.
117.

Under present law a lien creditor would not have such a right. See U.C.C.

504(1); see also, Ward, supra note 18, at 229.
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statutory framework in an effort to achieve this balance:11
(1) Notice Requirement. All creditors, whether secured or
unsecured, upon taking possession or control of a debtor's asset,
would be required to promptly give notice of that fact to any secured party who had filed a financing statement describing that
item of collateral.11 In the case of repossession by a junior secured
party, the notice requirement could be incorporated into the statute merely by reverting to the language of the 1962 version of section 9-504(3).120 Lien creditors, who presently must give notice by
posting or advertisement, likewise would be required to send a notice to secured parties who had filed a financing statement. This
notice requirement would impose a certain burden on lien creditors
and secured parties. The imposition of such a burden to protect
valuable rights is not unusual, however. For example, Article 6 of
the Code121 requires a bulk transferee of inventory or equipment to
comply with a fairly onerous notice requirement to protect the
bulk seller's creditors. Protection of the secured party's interest is
deserving of the same attention.
(2) Rights of the Secured Party. Upon receiving the required
notice, it would first be necessary to determine whether the secured party indeed has priority over the adverse claimant in possession.1

22

If necessary, an expedited hearing123 could be held to

resolve any such priority dispute, with disposition of the collateral
1 24
held in abeyance pending its outcome.

Were the secured party to have priority regarding the collateral in question, he would then have the opportunity, during a
118. Because of the necessity of fitting the proposed changes into a wide variety of state
statutory schemes, no attempt has been made to draft a model statute on these points.
Instead, the necessary elements of the reform proposal are set out, with some suggestions
regarding implementation.
119. In this context, "describing" refers to "a statement indicating the types, or
describing the items, of collateral." U.C.C. § 9-402(1).

120. The 1962 version of § 9-504(3) requires that notice be sent "to the debtor and
...to any other person who has duly filed a financing statement indexed in the name of the
debtor in this state or who is known by the secured party to have a security interest in the
collateral." § 9-504(3) (1962 Official Text).
121. U.C.C. §§ 6-101 to 6-111.
122. See U.C.C. §§ 9-301(1)(b), 9-312(5) and note 18 supra.
123. See, e.g., N.Y. Civ. PRAc. LAW § 5239 (McKinney 1982), for a provision entitled
"Proceeding to determine adverse claims."
124. Special provisions would have to be made for collateral that was perishable or otherwise likely to decline rapidly in value. See, e.g., U.C.C. § 9-504(3).
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specified time period (ten days for example), to demand its return
to him. After such return, the secured party would be required to
dispose of the collateral pursuant to section 9-501(3) within ninety
days.1 25 The proceeds of that disposition would be distributed as
set out in sections 9-504(1) and 9-504(2), with two changes: (i) if
return of the collateral were from a junior secured party, he would
be deemed to have already given the written notification of a demand to share in proceeds required by section 9-504(1)(c); and (ii),
if the collateral were returned by a lien creditor, he would have a
statutorily created interest in the proceeds of disposition. That interest woud rank behind that of any junior secured parties who
made a section 9-504(1)(c)
demand, but before the claim of the
1 2
debtor for any surplus.

1

If the secured party obtained possession of the collateral pursuant to this statute and did not comply with the compulsory disposition and distribution of proceeds requirements, it would be appropriate to make the secured party liable to the other creditor for
the debt owed to him. While this might seem harsh, since the debt
would often be more than the other party's share of the sale proceeds, the central purpose of this proposal is to protect both parties' interests. A secured party should not get an undue advantage,
and a penalty is in order if he tries to gain one.
If a secured party were to receive the notice described above
and declined or failed to demand return of the collateral, he would
be regarded as waiving all of his rights in it. The other creditor
would then be entitled to sell the asset free of the senior secured
party's claim and to retain the sale proceeds. The secured party
who chose not to proceed with the sale would thus give up his
claim to the asset and its
proceeds, as well as any tort claim
127
against the other creditor.

(3) Failure to Comply. If the other creditor were to fail to
comply with the requirements of this proposal, either by failing to
give the required notice or by going forward with a sale after a
demand for return of the collateral, two results would follow. First,
the secured party would retain its rights in the collateral and in
125. The ninety day period is drawn from a similar requirement in U.C.C. § 9-505(1).
126. The lien creditor's priority would be deemed to relate back to the time of his execution on the asset involved. Compare U.C.C. § 9-501(5), relating back the levy of execution
by a secured party to the date of that secured party's perfection on the collateral levied on.
127. See infra notes 184-202 and accompanying text.
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the proceeds of the sale and could recover from the selling creditor
and his buyer. In addition, the proposed statute would impose liability on the noncomplying creditor for any damage caused128 by
his failure to comply and would include a statutory penalty 129 as

well as a provision for attorneys' fees. These devices are often used
in cases where it is deemed important to secure certain behavior.130
This proposal carries with it a number of benefits. In return
for imposing the burden on creditors of checking filings and sending notice, secured parties would have certain knowledge when
their collateral is being subjected to another claim. With that
knowledge the secured party could establish his priority and control the sale of the collateral. He would not have to be relegated to
the questionable benefits of a claim to proceeds or of following the
collateral into the buyers' hands. On the other hand, the secured
party would not be able to insulate the collateral from the claims
of other creditors. If value exists in the collateral, they would be
able to reach it.
This proposal balances the competing interests of these creditors and also promises some incidental benefits. First, most sales of
collateral would be made free and clear of any security interest,
either because they were held by a senior secured party131 or because the secured party had waived his rights. Since these sales
would convey good title to the property, it is likely that the sale
prices would be higher, benefiting all creditors as well as the
debtor. In view of the proposed provisions on damages, attorneys'
fees and statutory penalties, it is fair to presume that relatively
few sales would be made by creditors in violation of the notice and
return-of-collateral requirements. Buyers would therefore have
some measure of protection against such unauthorized sales by demanding some assurance from the selling creditor that the notice
requirement had been met." 2
128. The "damage caused" measure is drawn from existing U.C.C. § 9-507(1). The appropriateness of this measure as compared to conversion is discussed infra at notes 237-39
and accompanying text.
129. This might be measured either on a per event or per item basis.
130. The Code uses the penalty idea explicitly in § 9-507(1) (ten percent of the principal amount of the debt) and § 9-404(1) (one hundred dollars plus loss caused by failure to
file a required termination statement) and implicitly in § 9-505(1) (conversion liability).
131. See U.C.C. § 9-504(4).
132. Such assurance could be obtained by examining a copy of the required notice and
a Post Office return receipt.
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An additional benefit of the proposal is the possibility of reduced litigation in this area. Once the secured party receives the
notice and either exercises or waives his rights, the sales that follow would be authorized and could not lead to litigation against
either the creditor or his buyer. A large class of repossession and
conversion actions against these parties thus would be eliminated
entirely. Only in the few cases of lack of notice or unauthorized
sales would lawsuits be necessary. Moreover, in most cases of conflicting rights, the matter would be litigated at an early stage, with
a minimum number of parties. The multiplicity of lawsuits and defendants resulting from suits brought after the collateral has been
sold and scattered would be eliminated.
It is not suggested that this proposal is cost-free: creditors
would have to check filings, send notice, and delay disposition of
the debtor's assets. However, the benefits of balancing these competing interests, enhancing sales prices and possibly reducing litigation will outweigh the new burdens. While this proposal would
alleviate the secured party's difficulties in presale cases, the secured party faces equally compelling problems in postsale cases.
The following section addresses this issue.
IV. POSTSALE REMEDIES: PROCEEDS
Absent adoption of the proposal suggested above, 1 3 the se-

cured party might be unaware of a sale of collateral because of the
lack of notice, whether by the debtor or by another creditor. Alter134
natively, he might find out about the sale but be denied relief.
Thus arises the question of the secured party's postsale rights.
Clearly he can recover his collateral if he can find it,135 but this
may not, however, be easy to do. For example, in some sales there
is no record of the identities of buyers.1 3 Secured parties in such
instances might be unable to locate the collateral.
133.
134.
135.
136.
5233(a)
keeping

See supra text accompanying notes 118-30.
See supra text accompanying notes 83-88 & 98-106.
See supra notes 31-41 and accompanying text.
This is generally true with sheriff's execution sales. See N.Y. CIV. PRAc. LAW §
(McKinney 1982) which is typical in requiring a sale by public auction. No recordis required by the statute.
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Recovery from the Debtor or Other Creditors
It appears that the secured party generally can recover the

sale proceeds from the seller.13 7 In the case of a debtor who wrong-

fully sells items of collateral, whatever the debtor receives in exchange will be considered "proceeds" to which a security interest
automatically attaches. 138 Thus, the secured party could pursue
these proceeds under the terms of the original security
agreement.139
If the sale is made by a junior secured party or a lien creditor,
the secured party likewise can reach the proceeds. In El Paso
County Bank v. Charles R. Milisen & Co.,1 40 for example, the lien

creditor, Milisen," garnished an account receivable owed to the
debtor; the account was collateral for the secured party's loan. The
court found that the secured party was entitled to the proceeds in
the lien creditor's hands." Numerous cases have recognized the
secured party's right to the sale proceeds received by a lien credi1 42
tor or junior secured party.

137. A somewhat different problem is presented when a third party either pays proceeds to someone other than the secured party or withholds them from the debtor and the
secured party. See Nickles, Enforcing Article 9 Security Interests Against Subordinate
Buyers of Collateral, 50 GEO. WASH. L. Rlv. 511, 539-52 (1982). A particular form of this
problem involves the secured party's rights to the proceeds of the debtor's insurance policy
after some harm to the collateral. See Skilton, The Secured Party's Rights in a Debtor's
Insurance Under Article 9 of the Uniform Commercial Code (and Related Matters), 1978
S. ILL. U.L.J. 500 (1978); Henson, Insurance Proceeds as "Proceeds" Under Article 9, 18
CATH. U.L. REv. 453 (1969); Hawkland, supra note 35, at 12.
138. The secured party has a right to any "identifiable" proceeds. U.C.C. § 9-306(2).
Under the Code, "proceeds" is defined as:
whatever is received upon the sale, exchange, collection or other disposition of
collateral or proceeds. Insurance payable by reason of loss or damage to the collateral is proceeds, except to the extent that it is payable to a person other than
a party to the security agreement. Money, checks, deposit accounts, and the like
are "cash proceeds." All other proceeds are "non-cash proceeds."
U.C.C. § 9-306(1).
139. The same is true where the sale is conducted by an agent of the debtor and the
sale proceeds are in its hands. Garden City Prod. Credit Ass'n v. International Cattle Sys.,
32 U.C.C. REP. SEnv. 1207 (D. Kan. 1981); In re Buick-GMC Truck Co., 28 U.C.C. REP.
SERV. 250 (D.R.I. 1980); Alter v. Bank of Stockham, 53 Neb. 223, 73 N.W. 667 (1897); First
Pa. Banking & Trust Co. v. Liberati, 282 Pa. Super. 198, 422 A.2d 1074 (1980); Security
Bank v. Levens, 257 Or. 630, 480 P.2d 706 (1971).
140. 622 P.2d 594 (Colo. Ct. App. 1980).
141. Id. Garnishment and collection of an account receivable is analogous to the sale of
a chattel.
142. See, e.g., Western Nat'l Bank v. ABC Drilling Co., 42 Colo. App. 407, 599 P.2d 942
(1979); Maryland Nat'l Bank v. Porter-Way Harvester Mfg. Co., 300 A.2d 8 (Del. 1972);
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B. Recovery from Buyers of Collateral
While the right to recover proceeds of a sale from the debtor
or another creditor is clear, a more difficult question arises when a
buyer from one of these parties resells collateral and has proceeds
in his hands.'4" The source of the difficulty is the language of
U.C.C. section 9-306(2), which states that a security interest "also
continues in any identifiable proceeds including collections received by the debtor."' 4 4 The courts confronted by this question
have had to struggle with whether "received by the debtor" modi1 45
Official comfies "identifiable proceeds" or only "collections.'
ment 1 to U.C.C. section 9-306 seems to suggest that its application is limited to a "right to the proceeds received by a debtor on
disposition of collateral. ..,4 even though the definitional section
does not appear to impose such a limitation.

Faced with this somewhat ambiguous statutory background, it
is perhaps not surprising that the few cases on this point are in
4

disagreement and are often less than helpful in their reasoning.1 7
Two cases 4 8 emphatically disallowed a secured party's right to recover proceeds in the hands of a buyer-reseller of collateral. In
Beneficial Finance Co. v. Colonial Trading Co., 49 the defendant
purchased collateral from the debtor and resold it at an auction,
and the plaintiff-secured party sued in assumpsit for the unpaid
Bank of Danville v. Farmers Nat'l Bank, 602 S.W.2d 160 (Ky. 1980); Production Credit
Ass'n v. Melland, 278 N.W.2d 780 (N.D. 1979); Consolidated Equip. Sales, Inc. v. First State
Bank & Trust Co., 627 P.2d 432 (Okla. 1981).
143. See generally Hawkland, supra note 35.
144. U.C.C. § 9-306(2) (emphasis added).
145. See infra note 147.
146. Comment 1 to § 9-306 states that: "This section states a secured party's right to
the proceeds received by a debtor on disposition of collateral . . " U.C.C. § 9-306 comment 1 (emphasis added). Comment 3 goes on to say that
since the transferee takes subject to the security interest, the secured party may
repossess the collateral from him or in an appropriate case maintain an action
for conversion. Subsection 2 codifies this rule. The secured party may claim both
proceeds and collateral, but may of course have only one satisfaction.
U.C.C. § 9-306 comment 3.
147. See Get It Kwik of Am., Inc. v. First Alabama Bank, 361 So. 2d 568 (Ala. Civ.
App. 1978); Beneficial Fin. Co. v. Colonial Trading Co., 43 Pa. D. & C.2d 131, (Pa. C.P.
1967). Contra, Farnum v. C.J. Merrill, Inc., 264 A.2d 150 (Me. 1970); Baker Prod. Credit
Ass'n v. Long Creek Meat Co., 266 Or. 643, 513 P.2d 1129 (1973).
148. Get It Kwik of Am., Inc. v. First Alabama Bank, 361 So. 2d 568 (Ala. Civ. App.
1978); Beneficial Fin. Co. v. Colonial Trading Co., 43 Pa. D. & C.2d 131 (Pa. C.P. 1967).
149. 43 Pa. D. & C.2d 131 (1967).

1983]

SECURED PARTY v. THIRD PARTIES

loan balance. The court correctly held that only the debtor was
liable for the debt. Relying on the language of section 9-306(2) and
comment 3 thereto,150 the court went on to say that "proceeds"
was limited to those received by the debtor, not by a buyer from
him.

151

Similarly, in Get It Kwik of America, Inc. v. First Alabama
Bank,5 2 the debtor had granted a security interest in its store inventory to the secured party. The debtor sold the store and its inventory to the plaintiff, who resold the inventory at retail. In a
contest over the proceeds of those retail sales, the court emphasized the language of U.C.C. section 9-306(2), holding: "[It is clear
to this court that. 'proceeds,' within the context of article 9, does
not mean proceeds from the sale of collateral by the transferee.
Proceeds means the payment or agreed upon exchange by the
transferee to the transferor [i.e., the original debtor] for the
purchase of collateral." 53 Although both Beneficial Finance and
Get It Kwik denied the secured party the right to proceeds in the
transferee's hands, in each case the court held that the transferee
was liable to the secured party for conversion.'"
A few cases 5 5 have struggled with this same section 9-306
"proceeds" language and, for various reasons, have come to the opposite conclusion. In Farnum v. C.J.Merrill,Inc.,"56 the court concluded that "'proceeds' include whatever is received by anyone ....

,,M57 The court read the words "including collection" in

U.C.C. section 9-306(2) as giving the general meaning of "proceeds" in section 9-306(1) a broader meaning than it might otherwise have. 58
150. See supra note 146.
151. Beneficial, 43 Pa. D. & C.2d 131.
152. 361 So. 2d 568 (Ala. Civ. App. 1978).
153. Id. at 572.
154. Id. at 573; Beneficial, 43 Pa. D. & C.2d at 132. The action for conversion is discussed below in greater detail. See infra notes 171-273 and accompafiying text.
155. See, e.g., Farnum v. C.J. Merrill, Inc., 264 A.2d 150 (Me. 1970); Baker Prod. Credit
Ass'n v. Long Creek Meat Co., 266 Or. 643, 513 P.2d 1129 (1973).
156. Farnum, 264 A.2d 150.
157. Id. at 156.
158. It should be noted, however, that in Farnum, no proceeds were ever actually received by anyone: the case really involves the issue of perfection in contract rights or accounts receivable owed to the debtor. Id. Similarly, Baker Prod. Credit Ass'n v. Long Creek
Meat Co., 266 Or. 643, 650, 513 P.2d 1129, 1132-33 (1973), cites Farnum for the proposition
that "proceeds" include whatever is received by anyone, but is factually a case of the
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The facts presented in In re Guaranteed Muffler Supply
Co.15 9 deal more directly with proceeds of the sale of collateral by a
buyer from the debtor. In that case, a partnership had granted a
security interest in its assets to the secured party bank. The partnership subsequently conveyed those assets to a corporation owned
by the partners. The corporation sold the assets to third parties
and the secured party claimed the proceeds of those sales in the
later bankruptcy proceedings. The bankruptcy court held that
these transferees' proceeds were indeed "proceeds" within the
meaning of the Code. 160 It compared the Uniform Commissioners'
1953 version of the Code with the current Georgia law, noting the
deletion of the phrase "by the debtor" in section 9-306(2).61 The
court interpreted this change to mean that collections had to be
received by the debtor to constitute proceeds, but any other sort of
proceeds was covered no matter who received it.162 In addition, the

court pointed out that the filing of a financing statement on the
original collateral would serve as notice to the world of a claim of
interest in proceeds. 63 The court further held that this expansive
debtor's proceeds coming into his agent's hands. Cf. Production Credit Ass'n v. Melland, 278
N.W.2d 780 (N.D. 1979).
159. In re Guaranteed Muffler Supply Co., 1 Bankr. 324 (Bankr. N.D. Ga. 1979), modified 27 U.C.C. REP. SEav. 1228 (Bankr. N.D. Ga. 1980), modified 5 Bankr. 236 (Bankr. N.D.
Ga. 1980).
160. GuaranteedMuffler, 1 Bankr. at 328.
161. The 1962 version of U.C.C. § 9-306(2) stated:
(2) Except where this Article otherwise provides, a security interest continues in
collateral notwithstanding sale, exchange or other disposition thereof by the
debtor unless his action was authorized by the secured party in the security
agreement or otherwise, and also continues in any identifiable proceeds including collections received by the debtor.
U.C.C. § 9-306(2) (1962 Official Text) (emphasis added). The 1972 version states:
(2) Except where this Article otherwise provides, a security interest continues in
collateral notwithstanding sale, exchange or other disposition thereof unless the
disposition was authorized by the secured party in the security agreement or
otherwise, and also continues in any identifiable proceeds including collections
received by the debtor.
U.C.C. § 9-306(2). The "Reasons for 1972 Change" does not explicate the purpose of this
change in the statute. U.C.C. app. II (explaining 1972 to § 9-306(2)).
162. GuaranteedMuffler, 1 Bankr. at 328. Another case which shared reliance on this
change in statutory language was El Paso County Bank v. Charles R. Milisen & Co., 622
P.2d 594 (Colo. App. 1980). There, the court referred to the deletion of the "by the debtor"
language and held "[tihis amendment broadened the rights of the secured party to preserve
their interest under a disposition of assets effected by persons other than the debtor." Id. at
596.
163. GuaranteedMuffler, 1 Bankr. at 328.
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reading of "proceeds" would not harm the transferee, for he has a
warranty-of-title action against the debtor under U.C.C. section 2312.1"

Guaranteed Muffler is well reasoned.16 5 Unfortunately, the
case loses a bit of its persuasive force because the transferee was
merely the original debtor in another form; a corporation took over
the partnership, but the principals were the same. The sales by the
transferee were substantively the same as those by the debtortransferor. Nevertheless, the result is correct since there appears to
be no good reason why a transferee who takes collateral subject to
a security interest should be allowed to wash it clean of that interest merely by changing it into another asset. This is particularly
true when one recalls that in the cases where courts denied the
proceeds remedy, they were quite ready to allow a conversion action against the transferee,1 68 with a substantially similar functional result.
This tension can be remedied easily with a statutory amendment. Since no particularly good reason exists for denying proceeds treatment regardless of who receives the proceeds, 67 a relatively simple defifitional amendment clearly indicating that the
word "proceeds" includes whatever is received by anyone would
solve this problem. Third parties who transfer collateral and thus
obtain proceeds for it would therefore be responsible to the secured party for the proceeds just as they would have been for the
original collateral; the secured party's position would be somewhat
enhanced with no real harm to anyone else. Third parties with proceeds in their hands would have to yield them to the secured party,
but would be well protected by the familiar "identifiable"
limitation.1 8
Additional problems exist in the postsale remedy area. As dis164. Id. at 328-29.
165. See also First Valley Bank v. Minninger, 32 U.C.C. REP. SaRv. 594 (Pa. C. P.

1981).
166. See supra note 154 and accompanying text.
167. Both Professor Henson and Professor Nickles agree that this is the better view.
See R. HENSON, HANDBOOK ON SECURED TRANSACTIONS UNDER Tm UNIFORM COMMERCIAL
CODE 197-98 (2d ed. 1979); Nickles, A Localized Treatise on Secured Transactions-Part
II; Creating Security Interests, 34 ARK. L. Rav. 559, 667 (1981). Contra, Hawkland, supra
note 35, at 14.
168. U.C.C. § 9-306(2); see Chemical Bank v. Miller Yacht Sales, 173 N.J. Super. 90,
413 A.2d 619 (1980) ("attenuated" relationship cuts off proceeds claim).
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cussed more fully below,16 9 the secured party may choose the remedy of conversion 17 0 as an alternative to either return of the collateral or a right to its proceeds. This remedy, however, may unduly
favor the secured party at the expense of his adversary. The next
Section of this Article examines this problem and proposes a
needed reform.
V.

POSTSALE REMEDIES: CONVERSION-SUING LIEN CREDITORS,
JUNIOR SECURED PARTIES, BUYERS, AND OTHERS IN TORT

Section 9-501(1) of the Code sets forth the secured party's
rights after default by his debtor: "He may reduce his claim to
judgment, foreclose or otherwise enforce the security interest by
any available judicial procedure. 1 71 Enforcing the security interest
includes the right to proceeds 172 and to repossession. 1 7 The Code
remedy is to enforce the security interest-it is essentially a contract and goods-oriented remedy.17 4 Nevertheless, many secured
parties whose collateral has come into the hands of a third party1 "
have prevailed on a tort theory of conversion.
Under this theory, the security interest is seen as more than a
right to the return of collateral after default-instead, it rises to
the level of an absolute property right, any interference with which
constitutes a tort. While a few cases1 76 have refused to allow the
conversion remedy, many more have permitted it.1 77 It can be persuasively argued that in this situation the conversion remedy is inappropriate and that a more limited statutory remedy should be
1 8
substituted for it. 7
An action in conversion requires "those major interferences
with the chattel, or with the plaintiff's rights in it, which are so
169. See infra notes 171-273 and accompanying text.
170. See infra note 179 and accompanying text.
171. U.C.C. § 9-501(1).
172. U.C.C. §§ 9-203(3), 9-306(2).
173. U.C.C § 9-503.
174. The creditor also has the right to collection of the debt, of course, but this right is
only available against the debtor.
175. The third party may, for example, buy the collateral from another creditor, or
directly from the debtor, or may be a creditor or buyer through whose hands the collateral
has passed en route to yet another third party.
176. See infra notes 187-91 and accompanying text.
177. See infra notes 184, 204-06, 208-11, 216-18.
178. See infra notes 250-53 and accompanying text.
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serious, and so important, as to justify the forced judicial sale to
79

the defendant which is the distinguishing feature of the action."'
Conversion does not require a wrongful intent as to the true owner,
but merely an intent "to exercise a dominion or control over the

goods which is in fact inconsistent with the plaintiff's rights."180
The traditional remedy for conversion is a forced sale for the full
81 -the defendant is not entitled to merely
value of the property'
1 2
return the goods.

The Code does not, by its terms, contemplate a tort remedy
for a secured party. In the official comments, however, the draftsmen raised the possibility of conversion liability in "an appropriate

case."

s3

Unfortunately, the draftsmen gave no further guidance as

to what constitutes "an appropriate case." When the courts, left to

their own devices, have awarded this harsh remedy, they have
sometimes done so without a thorough analysis.
A.

Conversion Against Other Creditors: The Junior Secured

Party and Lien Creditor
When a lien creditor or junior secured party obtains possession of collateral and either sells it or prepares to do so, some
courts have held that the secured party may look away from the

collateral and its proceeds and sue the interfering party for conversion.284 A common prerequisite to recovery is that the debtor be in
179. W. PROSSER, HANDBOOK OF THE LAW OF ToRTS § 15 (4th ed. 1971).
180. Id.
181. Some courts limit the remedy to the value of the plaintiff's interest in the property
or some other variation. See infra notes 224-29 and accompanying text.
182. See supra note 179 and accompanying text.
183. The comment to § 9-306 states:
In most cases when a debtor makes an unauthorized disposition of collateral, the
security interest, under prior law and under this Article, continues in the original collateral in the hands of the purchaser or other transferee. That is to say,
since the transferee takes subject to the security interest, the secured party may
repossess the collateral from him or in an appropriate case maintain an action
for conversion.
U.C.C. § 9-306 comment 3.
184. See, e.g., J.C. Wilson & Son v. Curry, 149 Ala. 368, 42 So. 753 (1907); Cooper v.
Citizens Bank, 129 Ga. App. 261, 199 S.E.2d 369 (1973); Farrow v. Ocean County Trust Co.,
121 N.J. 344, 2 A.2d 352 (1938); Royal Store Fixture Co. v. New Jersey Butter Co., 114 N.J.
Super. 263, 276 A.2d 153 (1971); Consolidated Equip. Sales, Inc. v. First State Bank & Trust
Co., 627 P.2d 432 (Okla. 1981); Murdock v. Blake, 26 Utah 2d 22, 484 P.2d 164 (1971);
United States v. Minster Farms Coop. Exchange, 430 F. Supp. 566 (N.D. Ohio 1977);
Merchants Nat'l Bank v. McCarthy, 16 U.C.C. REP. SmV. 1139 (1975).
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default, thus giving the secured party the immediate right to possession. " This requirement stems from the nature of the tort of
conversion: an interference with possessory rights. The extent of
the interference necessary to establish the tort varies.186 In Consolidated Equipment Sales, Inc. v. First State Bank & Trust Co.,187
the mere repossession of collateral by a junior secured party was
not conversion, but a refusal to turn over the proceeds of sale was
ruled to be such."'
Mere levy of execution,189 taking possession, 90 or causing a
sheriff's sale" 1 have been held not to amount to conversion. However, refusing to return the collateral after formal demand,19 2 holding an execution sale after formal notice, 93 and moving the collateral to another state,19 ' all have been treated as conversion.
Damages are generally measured by the fair market value of the
goods, either at the time the defendant acquired possession or
when he disposed of the goods,19 5 but are sometimes limited to the
185. See J.C. Wilson & Son v. Curry, 149 Ala. 368, 42 So. 753 (1907); Murdock v. Blake,
26 Utah 2d 22, 484 P.2d 164 (1971); Production Credit Ass'n v. Equity Coop. Livestock
Sales Ass'n, 82 Wis. 2d 5, 261 N.W.2d 127 (1977); Empire Fire & Marine Ins. Co. v. First
Nat'l Bank, 26 Ariz. App. 157, 546 P.2d 1166 (1976); Royal Fixture Co. v. New Jersey Butter
Co., 114 N.J. Super 263, 276 A.2d 153 (1971). But see First Nat'l Bank v. Stamper, 93 N.J.
Super. 150, 225 A.2d 162 (1966), rev'd sub noma on other grounds, 1AC, Ltd. v. Princeton
Porsche-Audi, 147 N.J. Super. 212, 371 A.2d 84 (1977), rev'd, 75 N.J. 379, 382 A.2d 1125
(1978). Although both levy of execution by a lien creditor or repossession by another secured
party are likely to be events of default under a security agreement, see 5A HART & WILL=,
supra note 6, at 1 9-90 to 1 9-90.1, it is possible that the debtor will not be in default until
sometime after the collateral comes into the hands of the third party. Once default occurs,
however, the immediate right to possession vests and triggers the right to maintain a conversion action. See, RESTATEMENT (SEcoN) OF TORTS § 237 comment e (1976). See also,
Production Credit Ass'n v. Nowatzski, 280 N.W.2d 118, 121-22 (dictum).
186. See infra notes 189-94, 209-18 and accompanying text.
187. 627 P.2d 432 (Okla. 1981).
188. Id.
189. See, e.g., J.C. Wilson & Son v. Curry, 149 Ala. 368, 42 So. 753 (1907).
190. See, e.g., Farrow v. Ocean County Trust Co., 121 N.J.L. 344, 2 A.2d 352 (1938).
191. See, e.g., Royal Store Fixture Co. v. New Jersey Butter Co., 114 N.J. Super. 263,
276 A.2d 153 (1971). See also Exxon Corp. v. Leonardo, 20 U.C.C. REP. SERv. 1411 (N.Y.
Sup. Ct. 1977), where the court refused a conversion remedy because only the debtor's interest in the collateral was purported to be sold, and an announcement was made of the encumbrance before the sale.
192. See, e.g., Farrow v. Ocean County Trust Co., 121 N.J.L. 344, 2 A.2d 352 (1938).
193. See, e.g., Cooper v. Citizens Bank, 129 Ga. App. 261, 199 S.E.2d. 369 (1973); Murdock v. Blake, 26 Utah 2d 22, 484 P.2d 164 (1971).
194. See, e.g., Royal Store Fixture Co. v. New Jersey Butter Co., 114 N.J. Super. 263,
276 A.2d 153 (1971).
195. See, e.g., United States v. Minster Farmers Coop. Exch., 430 F. Supp. 566 (N.D.
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lesser of the fair market value or the debt balance.19
The Arkansas Supreme Court in Citizens Bank v. Perrin &
Sons, Inc., 97 relying on U.C.C. section 9-311, held that a lien creditor is not liable in conversion for causing collateral to be sold. 98
The court reasoned that the collateral was as accessible in the
hands of the execution sale buyer as it would have been if the
debtor had sold directly to that vendee.1 99 The court concluded
that the secured party was "in no way adversely affected by the
201
attachment sale.

' 20 0

On its own facts Perrin may be persuasive;

the situation could be very different, however, if the sale was of
numerous items of collateral to many purchasers with unknown
identities and locations. In such a situation, the execution sale
might well have a deleterious effect on the secured party's position.
The statutory plan proposed in Section III above essentially
would solve the problem with regard to lien creditors and junior
secured parties; under that plan, such parties would give the senior
secured party advance notice of the proposed sale, so that he could
act in a timely manner to protect himself. If the secured party either retook the collateral or waived his rights in it, no conversion
remedy would be heeded. In the few cases where notice was not
forthcoming or the creditor sold the collateral wrongfully, the secured party could collect all damages caused and a statutory penalty.20 2 The statutory remedy would substitute fully for conversion,
which therefore should be eliminated as an available cause of acOhio 1977); Cooper v. Citizens Bank, 129 Ga. App. 261, 199 S.E.2d 369 (1973).

196. One court limited the conversion damages to the lesser of fair market value or the
outstanding debt balance. Royal Store Fixture Co. v. New Jersey Butter Co., 114 N.J. Super.
263, 276 A.2d 153 (1971). See also authorities cited infra note 226. The price obtained at a
judicial sale is not the correct measure of damages. Cooper v. Citizens Bank, 129 Ga. App.
261, 199 S.E.2d 369 (1973).
197. Citizens Bank v. Perrin & Sons, Inc., 253 Ark. 639, 488 S.W.2d 14 (1972).
198. Id. at 640, 488 S.W.2d at 15.
199. Id. at 641, 488 S.W.2d at 15.
200. Id. at 641, 488 S.W.2d at 16.
201. One author has argued that Perrinis the correct model and that Blake and Cooper
are wrong in holding that merely causing a sale is conversion. See, Justice, supranote 82, at
441. "An execution sale that is authorized by the Code cannot correctly be said to be wrongful." Id. This view, however, begs the question. While the levy and execution may indeed be

statutorily authorized, they may still be "wrongful" if they interfere with other statutory
rights, such as that of the secured party. The real question in balancing U.C.C. §§ 9-201 and
9-311 is how much interference with the rights of the secured party is wrongful. See infra
text accompanying notes 251-53.
202. See supra notes 128-29 and accompanying text.
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tion in these situations.
B.

Conversion Against the Buyer of Collateral

Accepting the definition of conversion as an unauthorized interference with or dominion over the chattel of another, with no
wrongful intent required, 0 3 many courts have held that a buyer of
collateral is liable to the secured party in tort.2°4 This has been
held to be the case where the buyer buys from the debtor,20 5 from
a lien creditor, 06 from another buyer,207 or from a junior secured
party.2 0 8 In some cases, the mere act of purchasing the encumbered

collateral appears to have been enough to sustain a conversion action, 0 9 though the secured party apparently could have simply repossessed the collateral. 210 This has been especially true in cases 11
203. W. PROssER, supra note 179, at § 15.
204. See, e.g., First National Bank v. Stamper, 93 N.J. Super. 150, 225 A.2d 162 (1966),
rev'd sub nor. on other grounds, 147 N.J. Super. 212, 371 A.2d 84 (1977), rev'd 75 N.J. 379,
382 A.2d 1125 (1978).
205. Id.; Empire Fire & Marine Ins. Co. v. First Nat'l Bank, 26 Ariz. App. 157, 546 P.2d
1166 (1976); Doenges-Glass, Inc. v. General Motors Acceptance Corp., 28 Colo. App. 283,
472 P.2d. 761 (1970), aff'd, 175 Colo. 518, 488 P.2d 879 (1971); Still Associates v. Murphy,
358 Mass. 760, 267 N.E.2d 217 (1971); Prime Business Co. v. Drinkwater, 350 Mass. 642, 216
N.E.2d 105 (1966); Chemical Bank v. Miller Yacht Sales, 173 N.J. Super. 90, 413 A.2d 619
(1980); I.T.T. Indust. Credit Co. v. H. & K. Mach. Ser. Co., 525 F. Supp. 170 (E.D. Mo.
1981). Of course, there is no conversion if the sale was authorized by the secured party "in
the security agreement or otherwise." U.C.C. § 9-306(2).
206. See, e.g., Smith v. Guzman, 16 U.C.C. REP. SEav. 852 (N.Y. Sup. Ct. 1975),
207. Id.
208. Leasing Serv. Corp. v. America Nat'l Bank & Trust, 19 U.C.C. RE. SERy. 252
(D.N.J. 1976).
209. Clarke Floor Machine Div. of Studebaker Corp. v. Gordon, 7 U.C.C. REP. SEmW.
363 (Md. Super. Ct. 1970); Chrysler Credit Corp. v. Malone, 502 S.W.2d 910 (Tex. Civ. App.
1973) (buyer found not to be a "buyer in the ordinary course of business" because purchase
was part of a debt satisfaction agreement); White-Sellie's Jewelry Co. v. Goodyear Tire &
Rubber Co., 477 S.W.2d 658 (Tex.Civ. App. 1972).
210. Professor Nickles argues that even in those cases where the courts have held that
the mere act of purchasing encumbered property constitutes conversion, the facts either
expressly or implicitly support the view that the buyer had engaged in other, more objectionable behavior such as refusal to return, resell, or use. Nickles, supra note 137 at 529.
See, e.g., Still Associates v. Murphy, 267 N.E.2d 217 (1971) (buyer refused to return collateral to secured party); Pascask Valley Bank & Trust Co. v. Ritar Ford, Inc., 6 Conn. Cir. Ct.
489, 276 A.2d 800 (1970) (resale of collateral); and cases cited infra note 211.
211. United States v. Smith, 22 U.C.C. REP. Smnv. 502 (N.D. Miss. 1977); United States
v. Hughes, 340 F. Supp. 539 (N.D. Miss. 1972); United States v. Pete Brown Enterprises,
Inc., 328 F. Supp. 600 (N.D. Miss. 1971); United States v. Busing, 7 U.C.C. RP. SERV. 1120
(E.D. IlL 1970); United States v. Greenwich Mill & Elevator Co., 291 F. Supp. 609 (N.D.
Ohio 1968); Vermilion County Prod. Credit As'n v. Izzard, 111 Ill. App. 2d 190, 249 N.E.2d
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involving farm products. collateral, where the conversion remedy
often has been granted without any indication that the collateral
was unavailable for return to the secured party. These farm products cases may be explained, however, by the rationale given in
Production Credit Association v. Columbus Mills, 212 where the
court reasoned that crops are not readily available for repossession
after they are transferred to third parties. 213 Similarly, in Smith v.
Guzman,1 4 a case not involving farm products, the collateral had
been first sold at a sheriff's execution sale and then resold three
times. All the buyers were held liable in conversion, 1 5 even though
there was no indication that the collateral was not available for
repossession from the last buyers, whose identities were known. In
many other cases, the courts have specifically alluded to some further act on the part of the buyer that was held to constitute conversion. These acts include resale of the collateral, 210 refusing to

return collateral after demand or resisting repossession, 1 and
' s
"careless business methods."21
One court has refused to follow the many cases granting conversion liability against buyers of collateral. In Cooper v. Citizens
Bank, 219 a lien creditor was held liable for conversion, but Cooper,
352 (1969); Farmers State Bank v. Edison Non-Stock Coop. Ass'n, 190 Neb. 789, 212
N.W.2d 625 (1973).
212. 22 U.C.C. REP. SEnv. 228 (Wis. Cir. Ct. 1977).
213. Id. at 234. "[The buyer] effectively eliminated PCA's ability to exercise its rights
to repossess." Id. Compare the holding in Citizens' Nat'l Bank v. Osborne-McMillan Elevator Co., 21 N.D. 335, 131 N.W. 266 (1911), where the North Dakota court held that mere
purchase of farm products did not constitute conversion.
214. 16 U.C.C. REP. SERv. 852 (N.Y. Sup. Ct. 1975).
215. Id. at 856-58.
216. United States v. McClesky Mills, Inc., 409 F.2d 1216 (5th Cir. 1969); Get It Kwik
of Am., Inc. v. First Ala. Bank, 361 So. 2d 568 (Ala. App. 1978); Doenges-Glass, Inc. v.
General Motors Acceptance Corp., 175 Colo. 518, 488 P.2d 879 (1970); Pascask Valley Bank
& Trust Co. v. Ritar Ford, Inc., 6 Conn. Cir. Ct. 489, 276 A.2d 800 (1970); First Nat'l Bank
v. Stamper, 93 N.J. Super. 150, 225 A.2d 162 (1966), rev'd sub nom. on other grounds, 147
N.J. Super. 212, 371 A.2d 84 (1977), rev'd, 75 N.J. 379, 382 A.2d 1125 (1978); Jefferson
Credit Corp. v. Mid Island Auto Co., 5 U.C.C. REP. SERv. 423 (N.Y. App. Div. 1968);
Mahaley v. Colonial Trading Co., 83 York 38 (Pa. C.P. 1969); Empire Fire, 26 Ariz. App. at
157, 546 P.2d at 1168.
217. Bankers Trust Co. v. Zecher, 103 Misc. 2d 777, 426 N.Y.S.2d 960 (1980); Citizens'
Nat'l Bank v. Osborne-McMillan Elevator Co., 21 N.D. 335, 131 N.W. 266 (1911); Production Credit Ass'n v. Nowatzski, 90 Wis. 2d. 344, 280 N.W.2d 118 (1979); Prime Business Co.
v. Drinkwater, 350 Mass. 642, 216 N.E.2d 105 (1966).
218. North Cent. Kan. Prod. Credit Ass'n v. Boese, 2 Kan. App. 2d 231, 577 P.2d 824,
aff'd, 588 P.2d 491 (1978).
219. 129 Ga. App. 261, 199 S.E.2d 369 (1973).
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the buyer at that sale, was not. 220 The Georgia Court of Appeals

reasoned that Cooper had not participated in the levy, seizure, or
diminution in value of the collateral and thus was not a converter.221 He was, however, subject to repossession.222
Many of the cases allowing the conversion remedy against a
buyer have used the traditional measure of conversion damages:
the fair market value of the goods.22 Some cases have used other
measures, such as resale price,224 the amount paid by the buyer,225
the lesser of the fair market value or the debt,226 or the full balance
due. 227 As is discussed more fully below,228 the secured party's reto the amount of his debt.22'

covery certainly should be limited

220. Id. at 264, 199 S.E.2d at 372.
221. Id. at 263, 199 S.E.2d at 372.
222. Id.
223. See W. PRossER, supra note 179 at § 15 (4th ed. 1971). See also United States v.
Smith, 22 U.C.C. REP. SERe. 502 (N.D. Miss. 1977); United States v. Hughes, 340 F. Supp.
539 (N.D. Miss. 1972); United States v. Pete Brown Enterprises, Inc., 328 F. Supp. 600
(N.D. Miss. 1971); United States v. Busing, 7 U.C.C. REP. SERe. 1120 (E.D. Ill. 1970); Pascask Valley Bank & Trust Co. v. Ritar Ford, Inc., 6 Conn. Cir. Ct. 489, 276 A.2d 800 (1970);
Vermilion County Prod. Credit Ass'n v. Izzard, 111 IM.App. 2d 190, 249 N.E.2d 352 (1969);
First Nat'l Bank v. Stamper, 93 N.J. Super. 150, 225 A.2d 162 (1966), rev'd sub nom. on
other grounds, 147 N.J. Super. 212, 371 A.2d 84 (1977), rev'd, 75 N.J. 379, 382 A.2d 1125
(1978); Smith v. Guzman, 16 U.C.C. REP. SERv. 852 (N.Y. Sup. Ct. 1975); Production Credit
Ass'n v. Nowatzski, 90 Wis. 2d 344, 280 N.W.2d 118 (1979); Murdock v. Blake, 26 Utah 2d
22, 484 P.2d 164 (1971).
224. United States v. McCleskey Mills, Inc., 409 F.2d 1216 (5th Cir. 1969); DoengesGlass, Inc. v. General Motors Acceptance Corp., 175 Colo. 518, 488 P.2d 879 (1971).
225. Farmers State Bank v. Edison Non-Stock Coop. Ass'n, 190 Neb. 789, 212 N.W.2d
625 (1973).
226. Chrysler Credit Corp. v. Malone, 502 S.W.2d 910 (Tex. Civ. App. 1973). See also
Streule v. Gulf Fin. Corp., 265 A.2d 289 (D.C. 1970); Charles S. Martin Distrib. Co. v. Indon
Indus., 213 S.E.2d 900, afl'd, 218 S.E.2d 562 (1975); I.T.T. Indust. Credit Co. v. H. & K.
Mach. Serv. Co., 525 F. Supp. 170 (E.D. Mo. 1981); Brandywine Lanes Inc. v. Pittsburgh
Nat'l Bank, 220 Pa. Super. 363, 284 A.2d 802 (1971).
227. Clarke Floor Mach. Div. of Studebaker Corp. v. Gordon, 7 U.C.C. REP. SERv. 363
(Md. Super. Ct. 1970).
228. See infra notes 236-38 and accompanying text.
229. See RESTATEMENT (SacoND) oF ToRTs § 927(1)(a)(1976), limiting the plaintiff's recovery in conversion to "the value of the subject matter or of his interest in it. . . ." See
infra notes 232-33 and accompanying text. See also authorities cited supra note 225; Massey-Ferguson Inc. v. First Nat'l Bank, 27 U.C.C. REP. SERv. 1473 (Tenn. Ct. App. 1978);
Rockland Credit Union Inc. v. Gauthier Motors, Inc., 5 U.C.C. REP. SERv. 637 (Mass. App.
Div. 1967); Leasing Serv. Corp. v. American Nat'l Bank & Trust, 19 U.C.C. REP. SERv. 252
(D.N.J. 1976). Professor Nickles argues that in many of the cases where the courts have
appeared to follow the more general rule of allowing recovery of the full fair market value,
the plaintiff in reality is being limited to the extent of his interest in it, because the market
value generally would be less than the outstanding debt balance. See Nickles, supra note
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Even that recovery may give the secured party a fortuitous bonus
at the expense of the hapless buyer.2 3 0

In view of the long-standing availability of the conversion action for interference with possessory rights,3 1 it is not surprising

that courts generally have been willing to allow the conversion action against buyers of encumbered collateral, often without any
real inquiry into whether it is appropriate.2 3 2 A closer examination
of the situation suggests that the routine application of the conversion remedy is improper and that a limited statutory remedy

would be more appropriate.
1.

The problem with conversion. When considering conver-

sion remedies, it is important to emphasize that although the secured party has a possessory right in the collateral after default,2 3
his is not an ownership right. Rather, it is a conditional right; the
secured party is entitled to attempt to satisfy the unpaid debt by a
sale of the collateral.M The secured party's rights stem primarily

from the statute, which does not even mention conversion 35 in this
connection. By unnecessarily injecting the common law tort of con-

version into the Article 9 scheme, the basic Code remedy is obscured. Moreover, it may be argued that the traditional tort rem-

edy of a forced sale to the defendant at the fair market value of
the asset is at once too generous to the secured party and too harsh

to the buyer.
When dealing with anyone other than his own debtor, the secured party's primary right is to repossess the collateral2 6 and sell
it at a forced sale. 3 7 The price at such a sale is likely to be less
137, at 537-38. See, e.g., Doenges-Glass, Inc. v. General Motors Acceptance Corp., 28 Colo.
App. 283, 472 P.2d 761 (1970), affd, 175 Colo. 518, 488 P.2d 879 (1971); Chemical Bank v.
Miller Yacht Sales, 173 N.J. Super. 90, 413 A.2d 619 (App. Div. 1980); Merchant's Nat'l
Bank v. McCarthy, 16 U.C.C. REP. SERv. 1139 (Mass. Dist. Ct. 1975).
230. See infra notes 237-39 and accompanying text.
231. W. PROSSER, supra note 179 at § 15.
232. See authorities cited supra note 223; but see cases cited supra note 210.
233. U.C.C. § 9-503.
234. U.C.C. § 9-504.
235. But see U.C.C. § 9-306 comment 3. The comment goes beyond the language in the
statute. U.C.C. § 9-505(1) does provide for conversion liability in the case of a secured party
who fails to dispose of repossessed consumer goods on which sixty percent of the purchase
price has been paid. The availability of conversion in § 9-505(1) is probably to compel performance of the secured party's duty to sell in this situation.
236. See Murdock v. Blake, 26 Utah 2d 22, 30, 484 P.2d 164, 169 (1971). See also Leasing Serv. Corp. v. American Nat'l Bank & Trust, 19 U.C.C. REP. SERv. 252 (D.N.J. 1976).
237. U.C.C. §§ 9-504, 9-505.
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than the fair market value of the same asset on the open market
for a number of reasons. On the open market, buyers may buy any
time, according to their needs. They can shop around, buying from
a dealer with a recognized reputation who will continue to be available for service and who often can provide financing. This is not
true at a distress sale. Aside from the possibly depressed price at
such a sale, all the secured party is entitled to is the debt.238 Thus,
a secured party who recovers the true fair market value in a conversion action has gotten two bonuses: first, the tort damages will
likely exceed what he would have gotten at a forced sale, and second, the tort damages may exceed the debt balance. Even if the
secured party's recovery is limited to the balance of the debt owed
to hims2 3 9 he likely will receive more than he would have through

repossession and resale. The fortuity of an unauthorized, innocent
purchase does not justify the receipt of such a dividend by the secured party.
The conversion remedy not only gives an extra potential benefit to the secured party, but also may work an undue hardship on
the buyer-defendant. The buyer who must pay the secured party
cash is probably worse off than one who merely suffers repossession of an asset that may well have been acquired at a bargain
price. That is, if he suffers repossession, the buyer loses his bargain, which he got at least partly because of the very possibility of
an intervening superior interest.2 4 If he must pay money damages
in tort, he keeps the goods and pays for them twice. One might be
willing to buy a used asset at a bargain basement price and risk
losing it; it is another matter entirely to force one who has bought
a used asset to pay the full price for it on top of what was already
paid.2 4 1 Since this remedy is harsher on the buyer 24 and unfairly
238. UC.C. § 9-504(1)(b). Of course the secured party first recovers the expenses of
repossession and resale. U.C.C. § 9-504(1)(a). As noted above, some courts have limited
damages in conversion cases to the lesser of the debt or the fair market value, or have
recognized that the debt exceeds the fair market value. See authorities cited supra notes
226 and 229.
239. See cases supra, cited at notes 226 and 229.
240. See, e.g., the disparate prices in Citizens Bank v. Perrin & Sons, Inc., 253 Ark. 639,
488 S.W.2d 14 (1972).
241. The buyer from the debtor does have a warranty of title action under U.C.C. § 2312. See In re Guaranteed Muffler Supply Co., 1 Bankr. 324, 328-29 (Bankr. N.D. Ga. 1979),
modified, 27 U.C.C. REP. SEv. 1228 (Bankr. N.D. Ga. 1980), modified, 5 Bankr. 236 (Bankr.
N.D. Ga. 1980). This right of action, however, is probably of little solace to him in many
cases where his seller is judgment-proof or bankrupt. The buyer from a lien creditor at an
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gives the secured party a bonus, it should not be allowed routinely.
The substitution of a limited statutory remedy, available in cases
where the buyer's actions have in fact worsened the secured party's
condition, will bring fairer results.
2. Proposalfor conversion remedies. When the buyer can return the goods in substantially the same condition as they stood in
the debtor's hands, the secured party's remedy should be limited
to repossession. The secured party has then received exactly what
the Code promised him and the buyer has not been unjustly penalized. Guidelines for appropriate refusal of the conversion remedy
were discussed in Callihan v. Fort Worth Well Machinery & Supply Co.243 There, the property was still within the jurisdiction of
the court; it had not been damaged, destroyed, or depreciated, and
there was no interference of any kind with the secured party's
right to repossess and sell.24 4 Accordingly, no conversion remedy
was allowed.
If courts confronted with the problem were careful to limit
both the availability and the remedy in these conversion cases,
most of the unfairness and imbalance discussed above would be
alleviated.245 However, when confronted with a cause of action for
conversion, the reflex reaction of many courts has been to allow
recovery of the full market value of the asset 246 upon a showing of
interference with possessory rights, regardless of the extent of that
interference.247 Refusal to provide a remedy in a conversion action
for failing to demonstrate harm is unusual,28 and the courts have
not considered the extra benefit to the secured party that recoverexecution sale of course does not get any warranty of title at all.
242. Adding to their burdens, many buyers will not know of the existence of the security interest, and others will have no opportunity or ability to learn of it. This could occur,
for example, in the case of a perfected but unfied security interest in consumer goods. See
U.C.C. § 9-302(1)(d). See also Mahaley v. Colonial Trading Co., 83 York 38 (Pa. C.P. York
County 1969); White-Sellie's Jewelry Co. v. Goodyear Tire & Rubber Co., 477 S.W.2d 658
(Tex. Civ. App. 1972). This could also occur where the goods have passed through successive
layers of buyers. See, e.g., Smith v. Guzman, 16 U.C.C. REP. SmRv. 852 (N.Y. Sup. Ct. 1975).
243. 88 S.W.2d 1057, 1059-60 (Tex. Civ. App. 1935).
244. Id. at 1060. See also Cooper v. Citizens Bank, 129 Ga. App. 261, 199 S.E.2d 369
(1973); Swift Co. v. Cohen, 256 A.D. 996, 10 N.Y.S.2d 484 (1939).
245. Professor Nickles argues for judicial limitation on both the availability of the conversion remedy and on the extent of damages awarded. See Nickles, supra note 137 at 531,
537.
246. See authorities cited supra note 223; but see cases cited supra notes 226 and 229.
247. See supra notes 209, 214-15. But see note 210.
248. See supra notes 243-44.
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ing more than a sale held pursuant to U.C.C. section 9-504 would

generate.24 9 For these reasons it would be best to eliminate statutorily the conversion tort in this area.2 50 The statute should prescribe

repossession as the secured party's first right. In any case where
the buyer's actions had devalued this right, the secured party
should collect any loss caused thereby. 5 ' Such cases could include
resale,252 moving the collateral out of the jurisdiction, damage to
the goods, refusal to return, or wrongfully resisting repossession. In
determining the amount of damages, consideration should be given
to the price the collateral likely would bring at a forced sale by the
secured party253 as well as the amount of the debt.
Of course, under the proposal suggested in Section 111,254 many

sales presumably would be free of the secured party's security interest either because they were conducted by the senior secured
party or because he had waived his rights in the collateral. Neither
conversion nor any alternative remedy would be needed. Only buyers from the debtor, or from a creditor who had not complied with
the proposed statute, would take subject to the security interest
and would potentially be liable to the secured party for interference with the collateral. As to these defendants, the appropriate
remedy is repossession or, where needed, money damages measured by the "loss caused" standard, rather than the harsher conversion remedy now available.

249. See supra text accompanying notes 237-39.
250. Of course, conversion should still be available for interference with chattels lawfully in the possession of the secured party. See U.C.C. §§ 9-305, 9-207.
251. See U.C.C. §§ 9-507(1), 9-404(1) for examples of damages being measured by the
"loss caused."
252. Although Professor Nickles argues that not every resale should trigger the conversion remedy, most resales of collateral presumably do sufficient damage to the secured party
to justify the more limited remedy proposed here. See Nickles, supra note 137, at 532. Nevertheless, occasional cases may arise in which the collateral is as accessible after sale as
before. See, e.g., Citizens Bank v. Perrin & Sons, Inc., 253 Ark. 639, 488 S.W.2d 14 (1972);
Black v. O.K. Radiator & Sheet Metal Works, 152 So. 782 (1934); Leasing Serv. Corp. v.
American Nat'l Bank & Trust, 19 U.C.C REP. SERv. 252 (D.N.J. 1976). Considerable flexibility in allowing the remedy and in calculation of damages should be allowed.
253. See supra notes 237-39 and accompanying text.
254. See supra notes 118-30 and accompanying text.
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Conversion Against an Auctioneer or Commission Agent

In many situations, particularly those involving farm products
such as crops or livestock,2 55 one finds the debtor selling collateral
without authorization to do so from the secured party. This often
is accomplished by turning the goods over to an auctioneer or commission agent who sells them, generally at a public auction. 25 61 The
auctioneer, of course, charges a fee for this service. 57 While the
autioneer could, in most cases, determine the existence of a security interest by checking the appropriate financing statement

filings,258 this is usually not done. In most cases, the auctioneer has
neither actual notice nor reason to believe that a security interest

is in effect at the time of sale.
Prosser states that "an auctioneer who sells and delivers...
mortgaged goods.

. .

becomes liable as a converter notwithstand-

ing his innocence ....,259 This principle has been routinely applied in numerous cases arising under the Code.26 0 Some courts
which have held the auctioneer liable have made explicit findings
as to his lack of knowledge of the adverse interest.2 611 However,
255. For a thorough discussion of the exclusion of farm products from U.C.C. § 9307(1), see Skilton, supra note 18, at 62.
256. See generally 7 AM. JuR. 2d Auctions and Auctioneers § 60 (1980); Annot., 96
A.L.R.2d 208 (1964); Note, Conversion-Liability of an Auctioneer for Sale of Stolen or
Mortgaged Chattels, 41 NEB. L. Rsv. 617 (1962).
257. See United States v. Matthews, 244 F.2d 626, 631 (9th Cir. 1957); 7 U.S.C. § 206.
258. See U.C.C. § 9-401(1).
259. W. PROSSER,supra note 179, at § 15. See also RESTATEmENT (SEcoND) 6F ToRTS §
233(1) (1966); Annot., 96 A.L.R.2d 208 (1964).
260. United States v. Friend's Stockyard, Inc., 600 F.2d 9 (4th Cir. 1979); United States
v. Burnette-Carter Co., 575 F.2d 587 (6th Cir. 1978), cert. denied 439 U.S. 996 (1978); Duvail-Wheeler Livestock Barn v. United States, 415 F.2d 226 (5th Cir. 1969); United States v.
Sommerville, 324 F.2d 712 (3rd Cir. 1963); United States v. Matthews, 244 F.2d 626 (9th
Cir. 1957); Sig Ellingson & Co. v. Butenbach, 199 F.2d 679 (8th Cir. 1952), cert. denied, 344
U.S. 934 (1953); United States v. Gallatin Livestock Auction, Inc., 448 F. Supp. 616 (W.D.
Mo.), afl'd, 589 F.2d 353 (8th Cir. 1978); United States v. Bunker Livestock Comm'n, Inc.,
437 F. Supp. 1079 (D.N.M. 1977); United States v. Topeka Livestock Auction, Inc., 392 F.
Supp. 944 (N.D. Ind. 1975); United States v. E.W. Savage & Son, Inc., 343 F. Supp. 123
(D.S.D. 1972), aff'd, 475 F.2d 305 (8th Cir. 1973); United States v. Big Z Warehouse, 311 F.
Supp. 283 (S.D. Ga. 1970); United States v. LaGrange Stockyard, Inc., 270 F. Supp. 492
(N.D. Ga. 1967); Swim v. Wilson, 90 Cal. 126, 27 P. 33 (1891); Hill Bank & Trust Co. v.
Arnold Cattle Co., 22 M1.App. 3d 138, 316 N.E.2d 669 (1974); Kearney v. Clutton, 101 Mich.
106, 59 N.W. 419 (1894); Farmers State Bank v. Stewart, 454 S.W.2d 908 (Mo. 1970); Morin
v. Hood, 96 N.H. 485, 79 A.2d 4 (1951); Blubaugh v. Ponca City Prod. dredit Ass'n, 9 U.C.C.
REP. SERv. 786 (Okla Ct. App. 1971); United States v. Squires, 378 F. Supp. 798 (S.D. Iowa
1974).
261. See, e.g., United States v. Friend's Stockyard, Inc., 600 F.2d 9 (4th Cir. 1979);
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only one case excused the auctioneer on that ground. 2 2 The few

other cases disallowing the conversion action against an auctioneer
have done so either because there was no default and therefore no
right to immediate possession, 63 or because the sale expressly or
implicitly was authorized by the secured party.8 4
Certain auctioneers of farm products are in a particularly precarious position. Under the Federal Packers and Stockyards Act,2266 5

they are required to render their services without discrimination 0
upon any reasonable request. Auctioneers may refuse to sell encumbered goods 67 without liability under the Act, if they know of
the encumbrance. An innocent sale, however, does not excuse them
from conversion liability,26 nor does the Act otherwise exempt
them.

26 9

Although the auctioneer traditionally has been held liable for
conversion as a participant in the wrongful dominion over and
transfer of another's goods, the principle should not be allowed to
go totally unexamined. The auctioneer's dominion over the goods
is temporary; his actions are generally innocent and in the ordinary
course of his business, and are usually not the principal cause of
the deprivation of the secured party's rights.270 The auctioneer is a
United States v. Big Z Warehouse, 311 F. Supp. 283 (S.D. Ga. 1970).
262. Frizzell v. Rundle, 88 Tenn. 396, 12 S.W. 918 (1890).
263. See, e.g., United States v. Lindsey, 455 F. Supp. 449 (N.D. Tex. 1978); Production
Credit Ass'n v. Equity Coop Livestock Sales Ass'n, 82 Wis. 2d 5, 261 N.W.2d 127 (1978).
264. See, e.g., Security Natl Bank v. Belleville Livestock Comm'n Co., 619 F.2d 840
(10th Cir. 1979); North Cent. Kan. Prod. Credit Ass'n v. Washington Sales Co., 223 Kan.
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also Exxon Corp. v. Leonardo, 20 U.C.C. REP. SERv. 1411 (N.Y. Sup. Ct. 1977) (no conversion where auctioneers announced they were only selling the debtor's right, title and
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professional who may have no choice but to take the goods." 1 In

the busy course of his day, he has little time to be checking constantly on U.C.C. filings. The cost of making him do so or making

him liable in conversion for the fair market value of the goods will
only be passed on to the general public in the form of higher fees.
This sort of transfer payment is questionable and may well impede

the delivery of a needed and valuable professional service. Professor Prosser points out that the courts have sometimes made an ex-

ception for bailees of goods in similar situations, as a matter of
commercial convenience. 7 2 The same idea easily could be applied
to the auctioneer.

A useful statutory model is found in the Georgia amendment
to U.C.C. section 9-307 which states:
(3) A commission merchant who shall sell livestock or agricultural products
for another for a fee or commission shall not be liable to the holder of a
security interest created by the seller of such livestock or products even
though the security interest is perfected where the sale is made in the ordinary course of business and without knowledge of the perfected security
278
interest.

This statute, by protecting the auctioneer from liability for his
innocent and tangential interference with the collateral, would
help to ensure the continued availability of his services at a reasonable price. At the same time, auctioneers who knowingly participate in the dispersal of collateral, and thus cause harm to the secured party, appropriately will be held liable to him for conversion
damages.
173 (1957). See also RESTATEMENT (SEcoND) OF ToaRS § 222A comment c and § 229 comment b (1976).
271. See supra notes 265-69 and accompanying text.
272. W. PRossaR, supra note 179, at § 15.
273. GA. CODE § 109A-9-307(3) (1978). See also the Nebraska statute which provides:
Security interest; personal property; sale by auctioneer; no liability under conditions specified. The auctioneer, who in good faith and without notice of a security interest therein, sells personal property at auction, which is in fact subject to
a security interest, for a principal whose identity has been disclosed, in which
property the auctioneer has no interest but acts only as an intermediary of the
owner is not liable to the holder of the security interest for any damage sustained as a result of such sale.
NEB. REv. STAT. § 69-109.01 (1981).
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CONCLUSION

The current judicial treatment of a senior secured party's
rights against third parties, whether presale or postsale, has been
inconsistent and often unfair. The proposals offered in this Article
would have a number of salutary effects. The competing interests
both of secured parties and of other creditors would be protected
by the proposed notice and mandatory sale requirements. These
suggestions also redound to the benefit of the debtor, because a
sale free of an outstanding security interest (whether by the secured party or by the other creditor who gave notice) presumably
will bring a higher price. In addition, the eventual buyers will receive good title. The corollary proposal, allowing buyers to keep
the collateral if they are willing to pay for it, does not injure secured parties and may be useful to some buyers.
The conversion and proceeds problems also have fairly simple
solutions. A consistent treatment of proceeds hurts no one and
may help some secured parties. The abolition of the traditional
conversion remedy may be difficult for some courts to accept; nevertheless, the conversion remedy tends to obscure what is really
transpiring in a secured transaction. The proposal.giving the secured party repossession as his first right and damages only where
really needed is more equitable to all concerned. The abolition of
unknowing conversion by auctioneers slightly decreases the number of available defendants, but should help keep these valuable
services readily available at reasonable prices.
Although the proposals presented are modest, they are related
directly to the secured party's remedial rights when collateral
comes into the hands of persons other than the debtor. Considering the importance of nonpossessory security, the existence of the
conflicts described is not surprising. These proposals, which clarify
and rationalize the secured party's remedies, would, if implemented, reinforce the value of such party's security and thus enhance the availability of credit. At the same time, they would protect the rights of third parties in a balanced and consistent
manner.

